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Department of Planning, Building and Code Enforcement

801 North First Street, Room 400

San José, California 95110-1795
	Hearing Date/Agenda Number

P.C 09/14/05   Item No.:      

	
	File Number

RCPA03-033-01 

	STAFF REPORT
	Application Type

Conditional Use Permit Amendment

	
	Council District

3

	
	Planning Area

Central 

	
	Assessor's Parcel Number(s)

264-30-137

	PROJECT DESCRIPTION
	Completed by:  F. Lee Butler

	Location:  West side of South First Street, 120 feet south of West San Salvador Street (417 S. 1st St.)

	Gross Acreage:  0.27
	Net Acreage:  0.27
	Net Density:  n/a

	Existing Zoning:  DC Downtown  Primary Commercial District
	Existing Use:  Drinking and entertainment establishment and poolroom with after midnight operation until 2 a.m.

	Proposed Zoning:  No change
	Proposed Use: Continuance of same use with (1) walled enclosure of an existing patio containing approximately 3,000 square feet, (2) allowing entertainment within the newly enclosed area, and (3) extension of the time limit of the existing CUP 

	GENERAL PLAN
	Completed by:  FLB

	Land Use/Transportation Diagram Designation

Core Area
	Project Conformance:

[x] Yes      [ ] No

[ ] See Analysis and Recommendations

	SURROUNDING LAND USES AND ZONING
	Completed by:  FLB

	North:  Surface Parking                                                                         DC Downtown Primary Commercial

	East:   Commercial Bar/Nightclub                                                       DC Downtown Primary Commercial

	South:  Industrial Auto Body Shop                                                       DC Downtown Primary Commercial

	West:   Convention Center Tent/Parking lot                                         DC Downtown Primary Commercial

	ENVIRONMENTAL STATUS
	Completed by:  FLB

	[  ] Environmental Impact Report adopted 

[  ] Negative Declaration circulated on 

[ ] Negative Declaration adopted on
	[X] Exempt

[ ] Environmental Review Incomplete

[ ] Addendum to EIR 

	FILE HISTORY
	Completed by:  FLB

	Annexation Title:  Original City
	Date:  March 27, 1850

	PLANNING DEPARTMENT RECOMMENDATIONS AND ACTION

	[ ] Approval

[x] Approval with Conditions

[ ] Denial

[ ] Uphold Director's Decision
	Date:  _________________________
	Approved by:  ____________________________

[ X ] Action

[ ] Recommendation



	OWNER / CONTACT
	ARCHITECT
	

	Jacek & Ann Rosicki

1835 Middlefield Rd.

Palo Alto, CA  94031
	James Baldwin

1739 El Codo Wy.

San Jose, CA 95124
	

	PRIVATE 
PUBLIC AGENCY COMMENTS RECEIVED                                                                                                                  Completed by:  FLB

	Department of Public Works

· No comments.



	Other Departments and Agencies

· Fire Department



	GENERAL CORRESPONDENCE

	· None



	ANALYSIS AND RECOMMENDATIONS


BACKGROUND

The applicant, Jacek Rosicki, is requesting a Conditional Use Permit Amendment to allow changes to an existing Conditional Use Permit (CUP), file no. RCP03-033, to allow (1) enclosing an existing patio containing approximately 3,000 square feet, (2) allowing entertainment within the newly enclosed area, and (3) extending the time limit of the existing CUP for five years on a 0.27 gross acre site on the west side of South 1st St., 120 feet south of San Salvador Streets.  The current Conditional Use Permit (CUP) allows the existing drinking and entertainment establishment with late night use until 2:00 a.m. including a poolroom use for up to 25 pool tables.  The current CUP, file number RCP03-033, was approved by the Planning Commission on March 10, 2004 and would expire on March 10, 2009.

The subject site is located within the boundaries of the DC Downtown Primary Commercial Zoning District.  Per Table 20-140 of the Municipal Code, a CUP is required for drinking and entertainment establishments.  The same table notes that poolrooms require a Special Use Permit (SUP) in the DC Downtown Primary Commercial Zoning District.  The subject CUP covers the SUP requirement for the poolroom.  Table 20-140 of the Municipal Code also indicates that no parking is required for eating, drinking, or entertainment establishments in the Downtown Primary Commercial Zoning District.  No on-site parking is proposed.  

The site is generally flat and is bordered by commercial uses to the north, east, and west.  A surface parking lot containing approximately 38 spaces adjoins the site to the north.  An industrial auto body shop exists on the south side of the site.  Other bar, nightclub, or pool hall uses are located in the immediate vicinity.  The building is not listed on the Historic Resources Inventory.    

Project Description

The existing drinking and entertainment establishment, Zoe’s, occupies the entire site, including two existing structures, a covered outdoor patio, and an open outdoor patio.  The covered outdoor patio has been enclosed with corrugated metal walls with aluminum frame doors and windows, and the approximately 3,000 square-foot area has been converted to conditioned space.  This CUP seeks to legalize the existing corrugated metal wall enclosure of the outdoor covered patio area and to include live entertainment, DJ, and other amplified music within the enclosed area.  In addition, the applicant is proposing to extend the time limit of his existing entertainment and drinking establishment CUP for five years from the date of approval of the subject amendment, should that occur.  

The current CUP allows for entertainment uses including DJ and live music, dancing, and karaoke in conjunction with the drinking establishment use.  Up to 25 pool tables are also allowed with the current CUP.  Approved hours of operation are between 6:00 a.m. and 2 a.m., seven days per week, with alcohol sales ceasing at 1:30 a.m.  The current CUP prohibits live entertainment in the outdoor patio area that would be enclosed as part of the proposed CUP Amendment.

GENERAL PLAN CONFORMANCE
The proposed use of the commercial building is consistent with the San José General Plan Land Use/ Transportation Diagram designation of Core Area in that drinking and entertainment uses are intended uses under the designation.  The Core Area designation is intended for a mix of office, retail, service, high density residential, and entertainment uses in the Downtown Core Area to facilitate a vibrant urban environment.  The proposed use also furthers the City’s General Plan Downtown Revitalization Major Strategy.  This Major Strategy encourages new investment in and around the Downtown to create a prominent and attractive place with a vibrant mix of uses.  The existing, with proposed alterations, entertainment and drinking establishment would further the intent of the General Plan Policies by supporting investment in the downtown area, by encouraging the continued occupancy of downtown commercial space, and by promoting active entertainment uses in the Downtown Core.  

ENVIRONMENTAL REVIEW

The Director of Planning, Building, and Code Enforcement has determined that the proposed project is exempt under Section 15303(c) of the California Environmental Quality Act Guidelines.  Section 15303(c) exempts the conversion of existing small structures from one use to another where only minor modifications are made to the exterior of the existing structure.  The exemption applies to up to four commercial buildings not exceeding 10,000 square feet in floor area on sites zoned for such a use provided that the use does not involve the use of significant amounts of hazardous substances where all public services and facilities are available and the surrounding area is not environmentally sensitive.  The subject project qualifies in that the existing nightclub, bar, and entertainment establishment use is proposing to enclose an existing covered patio area that totals approximately 2,800 square feet.  The use does not involve the use of significant amounts of hazardous substances, is located where all necessary public services and facilities are available, and the surrounding area is not environmentally sensitive.
ANALYSIS

The primary issues evaluated for this proposal include the compatibility of the proposed enclosure with the site and surrounding area, the appropriateness of live entertainment within the newly enclosed area, and the appropriateness of the time extension. 
Along the westerly, Market Street frontage, the perimeter fencing is composed of corrugated metal sheets along the property line.  The proposed wall enclosures would match the existing perimeter fencing.  Staff believes that the enclosure of the covered outdoor patio area is an improvement over the previously approved configuration.  Additionally, the enclosure of the outdoor patio will help reduce noise impacts on nearby properties.  

With regards to live entertainment and amplified music in the rear area, the critical issue is whether such a use would negatively impact surrounding properties, particularly nearby residential and hotel uses.  Staff believes that with the proposed enclosure, noise will be reduced to a level where nearby uses would not experience negative impacts.  To help ensure this, staff recommends several conditions be incorporated into any permit approval.  A condition is included in the permit that indicates the use must operate in a manner that does not create a public or private nuisance.  Doors and windows shall be closed as necessary to reduce noise impacts on adjacent uses.  A separate condition has been added to limit amplified sound to the indoor areas.  To lessen potential impacts on the nearby Balbach St. residences and other residential properties in the Market/Almaden neighborhood, no outdoor entertainment would be permitted.  Staff does not anticipate that the use would have negative impacts on the nearby residential uses if operated per the conditions in this permit.  

A five-year time limit was placed on the previous Conditional Use Permit approval under file no. RCP03-033.  This CUP was approved by the Planning Commission on March 10, 2004 and would expire on March 10, 2009.  The purpose of the CUP time limit is to re-evaluate the conditions of approval, to allow additional public input, and to evaluate any negative impacts that may have resulted from the operation of the use.  Given that the current CUP has only been valid for approximately one and a half years, staff does not feel that the community, the police, or Planning staff have had adequate opportunity to understand all of the impacts that could result from the use, therefore, staff is recommending that the time limit extension not be granted.

Furthermore, the original approval with file number RCP03-033 required a compliance hearing to be held within one year of the date of approval.  To staff’s knowledge, no such hearing has occurred.  The public hearing for this amendment can serve as the compliance hearing, however, staff feels that the issues regarding (1) the non-occurrence of the compliance hearing to-date and (2) the construction that took place without the benefit of permits raise some concerns and help to substantiate staff’s recommendation to deny the time extension request.    
PUBLIC OUTREACH
Notices of the public hearing for this project were sent to all property owners within 500 feet of the subject property.  The Planning Commission Agenda is posted on the Planning Divisions’ website, which includes a copy of the staff report.  Staff has been available to discuss the project with members of the public.

RECOMMENDATION

The Planning staff recommends that the Planning Commission approve the requested Conditional Use Permit and include the following findings and conditions in its resolution.

The Planning Commission finds that the following are the relevant facts regarding this proposed project:

1. This site has a designation of Core Area on the adopted San José 2020 General Plan Land Use/Transportation Diagram.  The proposed use is consistent with this designation.

2. The site is currently zoned DC Downtown Primary Commercial.

3. The site is 0.27 gross acres in size. 

4. The areas surrounding the site are also designated Core Area on the San José 2020 General Plan Land Use/Transportation Diagram and are located in the DC Downtown Primary Commercial zoning district.

5. The site is generally flat and is bordered by commercial uses to the north, east, and west.  An industrial auto body shop exists on the south side of the site.  Other bar, nightclub, or pool hall uses are located in the immediate vicinity.  The building is not listed on the Historic Resources Inventory.
6. The existing drinking and entertainment establishment, Zoe’s, occupies the entire site, including two existing structures, a covered outdoor patio, and an open outdoor patio.  The covered outdoor patio has been enclosed with corrugated metal walls with aluminum frame doors and windows.  This CUP seeks to legalize the existing corrugated metal wall enclosure of the outdoor covered patio area.

7. In addition to the legalization of the enclosed patio area, the applicant is proposing to allow live music, DJ, dancing, karaoke, and other amplified music entertainment within the newly enclosed area.  

8. The applicant is also proposing to extend the time limit the existing Conditional Use Permit to five years from the approval of the subject Conditional Use Permit Amendment.

9. The previously approved CUP, file no. RCP03-033 allows entertainment and drinking establishment uses; hours of operation between 6:00 a.m. and 2 a.m., seven days a week, with alcohol sales ceasing at 1:30 a.m., and a pool hall use for up to 25 pool tables. 

10. A Conditional Use Permit is required to allow the drinking and entertainment establishment and late-night use in the DC Downtown Primary Commercial Zoning District.

11. The nightclub/bar is required to obtain applicable permits from the Police Department. 

12. The subject site is located in the Downtown Core/Entertainment District.

13. Alcohol service will cease at 1:30 a.m. daily.

14. Entertainment will cease at 1:30 a.m. daily. 

15. Table 20-140 of the Municipal Code indicates that no parking is required for drinking establishments or entertainment establishments in the Downtown Primary Commercial Zoning District.  No on-site parking is proposed as part of the project.
16. The Director of Planning, Building, and Code Enforcement has determined that the proposed project is exempt under Section 15303(c) of CEQA.  
This Planning Commission concludes and finds, based upon an analysis of the above facts that:

1. The proposed project conforms to the City’s General Plan.

2. The proposed project complies with all applicable provisions of the Zoning Ordinance.

3. The proposed project is in compliance with the California Environmental Quality Act.

Finally, based upon the above-stated findings and subject to the conditions set forth below, the Planning Commission finds that:

1.
The proposed use at the location requested will not:


a.
Adversely affect the peace, health, safety, morals or welfare of persons residing or working in the surrounding area; or 

b.
Impair the utility or value of property of other persons located in the vicinity of the site; or

c.
Be detrimental to public health, safety or general welfare; and

2.
The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking 
and loading facilities, landscaping and other development features in this title, or as otherwise 
required in order to integrate said use with the uses in the surrounding areas; and

3.
The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind and quality of traffic such use would generate; and 
b. By other public or private service facilities as are required.
In accordance with the findings set forth above, a Conditional Use Permit Amendment to use the subject property for said purpose specified above and subject to each and all of the conditions hereinafter set forth is hereby granted.  This Planning Commission expressly declares that it would not have granted this permit except upon and subject to each and all of said conditions, each and all of which conditions shall run with the land and be binding upon the owner and all subsequent owners of the subject property, and all persons who use the subject property for the use conditionally permitted hereby. 

CONDITIONS PRECEDENT
This Conditional Use Permit shall have no force or effect and the subject property shall not be used for the hereby permitted uses unless and until all things required by the below-enumerated precedent conditions shall have been performed or caused to be performed and this Resolution has been recorded with the County Recorder.

1.
Payment of Recording Fees.  Fees for recording a Certificate of Permit with the Recorder for the County of Santa Clara should be submitted to the Director of Planning within 30 days of approval of this permit, but must be submitted prior to issuance of a Building Permit. Submittal of the recording fee less than one week prior to issuance of a Building Permit will delay the Building Permit issuance for up to one week to allow for recordation of the permit with the County Recorder.  This Permit shall be effective at such time when recordation with the County of Santa Clara occurs.

2.
Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely and valid appeal of this Permit within the applicable appeal period, such inaction by the applicant shall be deemed to constitute all of the following on behalf of the applicant:

a. Acceptance of the Permit by the applicant; and
b. Agreement by the applicant to be bound by, to comply with, and to do all things required of or by the applicant pursuant to all of the terms, provisions, and conditions of this permit or other approval and the provisions of Title 20 applicable to such Permit.
3.
Building Permit/Certificate of Occupancy.  Procurement of a Building Permit and/or Certificate of Occupancy from the Building Official for the structures described or contemplated under this permit shall be deemed acceptance of all conditions specified in this permit and the applicant's agreement to fully comply with all of said conditions.  No change in the character of occupancy or change to a different group of occupancies as described by the  “Building Code” shall be made without first obtaining a Certificate of Occupancy from the Building Official, as required under San Jose Municipal Code Section 24.02.610, and any such change in occupancy must comply with all other applicable local and state laws.

4.
Additional Permits. Obtain all applicable permits required per the San José Municipal Code including but not limited to required permits from the Police Department.  The number of existing and proposed pool tables shall be disclosed to the Police, and the number of security guards present shall conform to the conditions specified in the Police Permit approval.

CONCURRENT CONDITIONS
The subject property shall be maintained and utilized in compliance with the below-enumerated conditions throughout the life of the permit:

1.
Conformance with Plans.  Construction and development shall conform to approved development plans entitled, "Back Bar” dated June 21, 2005, on file with the Department of Planning, Building and Code Enforcement. 

2.
Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the following requirements must be met to the satisfaction of the Chief Building Official:

a. Construction Plans.  This permit file number, CP05-039, shall be printed on all construction plans submitted to the Building Division.

b. Timing.  Building permits shall be applied for within one (1) month of the approval of the subject amendment.  Failure to apply for such permits shall render the subject amendment null and void.

3.
Fire Safety.  The applicant shall meet all requirements of the Fire Department at the Building Permit stage, including but not limited to the maximum occupancy of the facility.

4.
Nuisance.  This use shall be operated in a manner that does not create a public or private nuisance.  Any such nuisance must be abated immediately upon notice by the City.

5.
Ventilation.  Adequate ventilation, including but not limited to mechanical ventilation, shall be provided so that openings to the outside can be closed when the bar is at full capacity.  
6. Anti-Graffiti.  The applicant shall remove all graffiti from buildings, fences, and wall surfaces within 48 hours of defacement.

7. Operations Plan.  The facility shall operate in conformance with the attached operations plan titled “Operations Plan.”  If the operations plan conflicts with any conditions found in this permit, the conditions within the permit shall take precedence.  
8. Anti Litter. The site and surrounding area shall be maintained free of litter, refuse, and debris.  

a. Cleaning shall include keeping all publicly used areas free of litter, trash, cigarette butts and garbage and shall include damp washing as necessary of all exterior walls and sidewalks along the project's frontage.  Broom cleaning of the adjacent public right-of-way shall occur before 8:00 a.m. each morning.  All visible trash, cigarette butts, and any other materials shall be removed from the adjacent public right-of-way and any public right-of-way within 200 feet of the subject site that is not directly adjacent to another bar or nightclub facility.  Hose washing of the sidewalks shall occur as necessary to accomplish this task, however, solid waste and bodily fluids shall not be rinsed into the storm drains.  For vomit, human excrement, and bodily fluids such as blood, sawdust and/or other cleaning methods shall be used to clean the affected area.
b. Mechanical equipment used for outside maintenance, including blowers and street sweepers shall not be used between 10:00 p.m. and 6:00 a.m. daily.

c. The facility operator shall provide adequate ashtrays along the business frontage to accommodate patrons who wish to smoke outdoors. Patrons smoking outdoors shall not impede pedestrian traffic along the adjacent rights-of-way, nor create a nuisance for adjoining businesses.

9. Dumpster.  The dumpster serving the use shall be stored in the enclosure area indicated on the approved plans.  On pick-up days, the dumpster shall be moved to the City sidewalk no earlier than 1:30 a.m.  The dumpster shall be retrieved and returned to the interior of the building no later than 5 p.m. on the same pick up day or within one hour of employees reporting to work after the pick-up has occurred, whichever is earlier.   

10. Hours of Operation.  Hours of operation are limited to 6:00 a.m. to 2:00 a.m., seven days a week.
11. Alcohol Service.  Alcohol service shall cease at 1:30 a.m., daily.

12. Entertainment.  Entertainment shall cease at 1:30 a.m., daily.

13. Outdoor Patio.  No entertainment or music is permitted on the outdoor patio area.  

14. Billiards.  A maximum of 25 pool tables are permitted within the establishment.

15. Age of Patrons.  No patrons under the age of 21 years old shall be allowed within the establishment when it is operating as a drinking and entertainment establishment.  If the restaurant use is reinstated, patrons under 21 years of age are permitted within the restaurant area.  All persons under 21 years of age shall exit the establishment before 10:30 p.m. or before the restaurant use ceases and the entertainment and/or drinking establishment uses commence, whichever is earlier.
16. Public Right-of-Way & Queues.  Neither patrons waiting in the queue nor ropes to control the queue shall impede pedestrian travel in the public right-of-way at any time.  A minimum of five feet of clear space shall be provided between queuing locations and any obstructions in the public right-of-way, including but limited to a minimum five-foot separation between street trees, light posts, and street signs.  Queues shall be arranged as to minimize impacts on any adjacent uses.     
17. Lighting. This permit allows no new on-site, exterior lighting.  Any exterior lighting shall be subject to approval by the Director of Planning, Building, and Code Enforcement.

18. Changes to the Structure.  The only exterior modifications to the structure approved with this permit are the corrugated metal walls that enclose the rear covered patio area.  Any other exterior changes shall require approval by the Director of Planning, Building, and Code Enforcement.  
19. Sign Approval.  No signs are approved at this time.  All proposed signs shall be subject to approval by the Director of Planning, Building, and Code Enforcement.

20. Environmental Services Department Comments.  The proposed facility must conform to the City of San Jose industrial waste discharge regulations.  Any non-domestic wastewater discharge into the sanitary sewer system will require Source Control Staff to review and approve the final plans.  Contact Environmental Engineering Staff at (408) 945-3000 with any questions.

21. Parking Locations.  The business shall post the locations of nearby parking in a prominent location on the business frontage.
22. Security.  A minimum of two security officers shall be on duty for every 100 patrons using the facility during its hours of operation.

23. Previous Approvals.  Should conflicts be present, the conditions contained herein supercede the conditions included in any previous approvals, including those in file no. RCP03-033.

CONDITIONS SUBSEQUENT

1. Permit Expiration.  This Conditional Use Permit Amendment shall automatically expire one month from and after the date of adoption of the Resolution by the Planning Commission, or by the City Council on appeal, granting this Permit, if within such one-month period, the applicant has not submitted plans to the Building Division for the enclosure.  The date of adoption is the date the Resolution granting this Conditional Use Permit is approved by the Planning Commission.  
2. Time Limit.  This Conditional Use Permit Amendment expires and has no further force or effect five (5) years from the date of the original Conditional Use Permit approval with file no. RCP03-033.  That permit was approved by the Planning Commission on March 10, 2004 and would expire on March 10, 2009.  This permit, therefore, would also expire on March 10, 2009.
3. Renewal.  The permit holder may seek renewal of a time-conditioned Conditional Use Permit by filing a timely renewal Conditional Use Permit application.  In order to be timely, an application for renewal must be filed more than ninety (90) calendar days but less than one hundred eighty (180) calendar days prior to the expiration of the Conditional Use Permit.  Once a renewal application has been filed in a timely manner, the expiration date of the Conditional Use Permit is automatically extended until either the issuance or denial of the application for renewal has become final.
4. Revocation, Suspension, Modification.  This Conditional Use Permit may be revoked, suspended or modified by the Planning Commission, or by the City Council on appeal, at any time regardless of who is the owner of the subject property or who has the right to possession thereof or who is using the same at such time, whenever, after a noticed hearing in accordance with Part 3, Chapter 20.44, Title 20 of the San José Municipal Code it finds:

a. A violation of any conditions of the Conditional Use Permit was not abated, corrected or rectified within the time specified on the notice of violation; or

b. A violation of any City ordinance or State law was not abated, corrected or rectified within the time specified on the notice of violation; or

c. The use as presently conducted creates a nuisance

