
CITY OF SAN JOSÉ, CALIFORNIA 
Department of Planning, Building and Code Enforcement 
200 East Santa Clara Street 
San José, California 95113 

Hearing Date/Agenda Number 
PC 12/6/06   Item #:   

 File Number 
ABC06-002 

STAFF REPORT 
Application Type:  

Determination of Public Convenience or 
Necessity 

 Council District:  5 

 Planning Area: Alum Rock 

 
Assessor's Parcel Numbers: 
592-16-004  

PROJECT DESCRIPTION Completed by:  Hadasa Lev 

Location:  North side of McKee Road, approximately 320 feet westerly of White Road 
Gross Acreage:  5.0 Net Acreage:  N/A Net Density:  N/A 
Existing Zoning: CP Commercial Pedestrian  Existing Use:  Retail (Small) 

Proposed Zoning:  No change Proposed Use:  Sale of alcohol for off-site consumption 
within an existing retail building  

GENERAL PLAN  
Land Use/Transportation Diagram Designation 
Neighborhood Community Commercial  

Project Conformance: 
[ ] Yes      [ ] No 
[ ] See Analysis and Recommendations 

SURROUNDING LAND USES AND ZONING  
North:  Single Family Detached Residential Unincorporated County 

East:   Commercial/Retail CP Commercial Pedestrian 

South: Single Family Detached Residential R-1-8 Residence District 

West:  Commercial/Retail CP Commercial Pedestrian 

ENVIRONMENTAL STATUS  
[ ] Environmental Impact Report 
[ ] Negative Declaration circulated on        
[ ] Negative Declaration adopted on       

[ ] Exempt 
[ ] Environmental Review Incomplete 

FILE HISTORY  

Annexation Title:  McKee No. 18 Date:  November 8, 1961 

PLANNING DEPARTMENT RECOMMENDATIONS AND ACTION 

[ ]  Approval 
[ ]  Approval with Conditions 
[ ]  Denial 
[ ]  Uphold Director’s Decision 

Date:   Approved by:  ____________________________ 
[ ] Action 
[ ] Recommendation 

APPLICANT/OWNER CONTACT PERSON/ DEVELOPER 

Eel McKee, LLC. 
P.O. Box 309 
Paicines, CA 95043 

Reynaldo Lacson 
2883 Surveyor Street. 
Pomona, CA 91768 

Elewih Rebaya 
Seafood City Supermarket 
2883 Surveyor Street 
Pomona, CA 91768 
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 Completed by:  HLev 

Department of Public Works:  None received. 
Other Departments and Agencies See attached memorandum from the Police Department 

 
GENERAL CORRESPONDENCE  

 
None received 
 
ANALYSIS AND RECOMMENDATIONS  

 
BACKGROUND 
 
The applicant, Eel McKee, LLC., is requesting a Determination of Public Convenience or Necessity 
to allow the retail store “Seafood City” to sell beer and wine only for off-site consumption in an 
existing retail space located in a shopping center on the north side of McKee Road, approximately 
320 feet westerly of White Road.  The owner has previously obtained a Conditional Use Permit in 
1991 (File No. CP90-072) for the sale of alcohol for off-site consumption.  The Conditional Use 
Permit was not time conditioned and it is still valid.  
 
The site is located within a Police Beat area where the crime rate is over the 20% crime index 
compared to the rest of the city. Six hundred arrests were made in this area in a 12-month period 
(February 1, 2005 – January 31, 2006). The location is considered unduly concentrated per Business 
and Professions Code (B&P) Section 23958.4 (a)(1). 
 
The site is also located within a census tract with a higher ratio of existing liquor licenses to 
population than is found in the County as a whole.  The State Department of Alcohol Beverage 
Control (ABC) will not approve a liquor license for off-sale of alcoholic beverages within this 
census tract unless the City makes a determination of public convenience or necessity for the use. 
 
Site Conditions and Context 
 
The project site is developed with an approximately 66,890 square-foot commercial building within 
a 241,407 square-foot shopping center on the northeast corner of McKee Road and White Road. This 
shopping center includes a Thrifty Drugstore, Seafood City, a bank, three small shops, and an Arco 
Service Station.  The building Seafood City is occupying is located near the middle of the shopping 
center, oriented towards the McKee Road street frontage.  The uses in the shopping center are served 
by 287 parking spaces consistent with Zoning Code parking requirements.  Staff has visited the site 
and the shopping center is well maintained. 
 
PROJECT DESCRIPTION  
 
Seafood City is proposing to use a portion of their existing retail tenant space for the sale of alcohol, 
exclusively wine and beer. The alcohol sales section is proposed to be on two shelves bordering the 
rear wall of the building (see attached plan). According to the applicant, Seafood City’s company 
policy requires cashiers to “card” customers purchasing alcohol, and training is provided to ensure 
employees are able to identify fake identification cards, and/or refuse service to a customer who is 
under the legal drinking age. The store layout allows the store to monitor their alcohol sales as the 
only entrances to the Seafood City building are on the front of the building. Customers wishing to 
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purchase alcohol have to walk though two aisles of products before reaching the alcohol section, 
then exit from “check out” through the same door. The store operates typically from 8:00 a.m. to 
9:00 p.m. daily. Different, likely shortened hours would be implemented during the holidays, but in 
no case would the facility operate after 10:00 p.m. 
 
PUBLIC OUTREACH  
 
A community meeting was held for this project on October 23, 2006.  Two people attended the 
meeting, including the owner of a competing liquor store (Econo Liquors) across White Road, and a 
Field Representative for California State Assembly, 23rd District. They did not oppose the project. 
Staff has not received any public correspondence on this project since January2006.   
 
The applicant has posted a notification sign at the site in conformance with the Council’s Public 
Outreach Policy.  Notices of the community meeting and public hearing were distributed to the 
owners and tenants of all properties located within 1,000 feet of the project site.  The Planning 
Commission’s agenda is posted on the City of San Jose’s website along with this staff report. Staff 
has been available to answer questions and discuss the proposal with members of public.      
 
ENVIRONMENTAL REVIEW  
 
Under the provisions of Section 15301, Existing Facilities, of the State Guidelines for Implementation 
of the California Environmental Quality Act (CEQA) as stated below, this project is found to be exempt 
from the environmental review requirements of Title 21 of the San José Municipal Code, implementing 
the California Environmental Quality Act of 1970, as amended in that, 1) The use involves negligible or 
no expansion of use beyond that existing at the time of the lead agency’s determination. 
 
GENERAL PLAN CONFORMANCE 
 
The project site has a General Plan designation of Neighborhood/Community Commercial. This is a 
non-specialized commercial designation intended to permit a rage of commercial uses. Within this 
designation, residential and commercial uses, together with related parking facilities are seen to be 
complementary uses.  Commercial uses such as the existing retail store with proposed off-sale of 
alcohol are consistent with this designation.  
 
ANALYSIS 
 
As the project has previously obtained an approved Conditional Use Permit for the off-sale of 
alcohol, the primary issue for this project is conformance with the requirements for a Determination 
of Public Convenience or Necessity. This issue is discussed below. 
 
Findings of Public Convenience and Necessity  
 
The purpose for making a formal Determination of Public Convenience or Necessity is to provide 
appropriate feedback to the State of California regarding the issuance of licenses for the off-sale of 
alcoholic beverages by the State’s Department of Alcoholic Beverage Control in areas that are 
deemed to be over-concentrated with off-sale outlets or in areas that are considered high crime areas.  
 
Unless the City makes a Determination of Public Convenience or Necessity, the State Department of 
Alcohol Beverage Control (ABC) will not issue a liquor license for off-sale of alcohol if the business 
is located in an area of high crime or an area of over-concentration, defined as follows: 
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a) The premises of the proposed license is located in an area that has 20% more reported crimes 
than the average number of reported crimes for the city as a whole, or 
 

b) The premises of the proposed license is located in a census tract where the ratio of existing 
retail on-sale/retail off-sale licenses to population in the census tract exceeds the ratio in the 
County as a whole. 

 
The attached Police Department memorandum indicates that the project site is located within an area 
of high crime;  however, the census tract does not have an over-concentration of existing liquor 
licenses.  For ABC to be able to issue a license for this use, the City must grant a “Determination of 
Public Convenience or Necessity.”  Title 6 of the San Jose Municipal Code specifies that the 
Planning Commission may issue a Determination of Public Convenience or Necessity only after 
making the all four specified findings identified below:   
 
1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood 
Revitalization area or other area designated by the City for targeted neighborhood enhancement 
services or programs, or located within an area in which the Chief of Police has determined that the 
proposed use: (a) would be detrimental to the public health, safety, or welfare of persons located in 
the area, or (b) would increase the severity of existing law enforcement or public nuisance problems 
in the area. 
 
Analysis of Required Finding.  The Police Department memorandum indicates that the proposed use 
in not within a Strong Neighborhoods Initiative or Neighborhood Revitalization area or other area 
designated by the City for targeted neighborhood enhancement services or programs.  
 
2. The proposed use would not lead to the grouping of more than four off-sale uses within a one 
thousand-foot radius from the proposed use.   
 
Analysis of Required Finding.   The proposed use would be the fourth off-sale use within a thousand-
foot radius of the project site and would not lead to the grouping of more than four off-sale uses 
within a one thousand-foot radius of the proposed use.   
 
3.  The proposed use would not be located within five hundred feet of a school, day care center, 
public park, social services agency, or residential care or service facility, or within one hundred fifty 
feet of a residence. 
 
Analysis of Required Finding.  The proposed use is not located within five hundred feet of a school 
but it is within 150 feet of a residence; therefore, the Commission cannot make this required finding.   
 
4. Alcohol sales would not represent a majority of the proposed use. 
 
Analysis of Required Finding.  Alcohol sales would not represent a majority of the proposed use 
since alcohol sales would be restricted to two shelves at the rear of the store, which represents less 
than 10% of the store’s floor plan.  
 
CONCLUSION 
 
Based on the above analysis, staff concludes that it would not be possible for the Planning 
Commission to make all four of the findings required for a Determination of Public Convenience or 
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Necessity for this proposal.  As result, the Planning Commission may not approve the proposed 
Determination of Public Convenience or Necessity.  
The City Council may on appeal, in the case where all of the above findings cannot be made, 
issue a determination of public convenience or necessity in connection with an application for a 
license from the California Department of Alcoholic Beverage Control for the off-sale of 
alcoholic beverages where the City Council identifies and finds that a significant and overriding 
public benefit or benefits will be served by the proposed use and after first finding at least one of 
the following, that: 

1. The census tract in which the proposed outlet for the off-sale of alcoholic beverages is 
located is unusually configured and the proposed outlet would act as a convenience to an 
underserved portion of the community without presenting a significant impact on public 
health or safety; or 

2. The proposed outlet for the off-sale of alcoholic beverages would enhance or facilitate the 
vitality of an existing commercial area without presenting a significant impact on public 
health or safety; or 

3. The census tract in which the proposed outlet is located has a low population density in 
relation to other census tracts in the city, and the proposed outlet would not contribute to an 
over-concentration in the absolute numbers of outlets for the off-sale of alcoholic beverages 
in the area; or 

4. The proposed off-sale of alcoholic beverages is incidental and appurtenant to a larger retail 
use and provides for a more complete and convenient shopping experience. 

Based on the information and analysis in this report, staff believes that on appeal, the City 
Council could likely make Finding 4 above, in that the proposed project would allow off-sale of 
beer and wine only as incidental to an existing grocery store. 
RECOMMENDATION 
 
Planning staff recommends that the Planning Commission deny the applicant’s request for a 
Determination of Public Convenience or Necessity and include the facts, findings, and conditions as 
included in the attached Resolution. 
 
Attachments: 
 

Draft Resolution 
Location Map 
Map of Alcohol Licenses 
Police Memo 
Proposed Plan  
Set Floor Plan 
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