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STAFF REPORT 

PLANNING COMMISSION 
 
FILE NO.:  CP12-045        Submitted: November 7, 2012 
 
PROJECT DESCRIPTION:   
Conditional Use Permit to demo an existing 
building and construct a new 7,660 square feet 
full-service restaurant, The Olive Garden, in 
the CG Commercial General Zoning District 
on a 0.58 gross acre site. 

Zoning CG-Commercial General 
General Plan Regional Commercial  
Council District 8 
Annexation Date Amos_23 09/01/1972 
Historic Resource NA 
Redevelopment Area NA 
Specific Plan NA 

 
LOCATION:   
North side of Eastridge Loop, 800 feet 
westerly of Capitol Expressway (2226 
Eastridge Loop).  
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RECOMMENDATION 
 
Planning staff recommends that the Planning Commission find the project is in conformance with the 
California Environmental Quality Act (CEQA) and approve the proposed Conditional Use Permit as 
conditioned by staff for the following reasons: 

1. The project conforms to the General Plan Land Use/Transportation Diagram designation of Regional 
Commercial. This General Plan designation is reserved for commercial areas that attract customers 
from a regional area and play an important fiscal and economic role for the City. Therefore, by 
providing a commercial use, the proposed project promotes the increased commercial activity 
envisioned by the Regional Commercial designation. 

2. The location will not adversely affect the peace, health, safety, morals or welfare of persons residing 
or working in the surrounding area and will not impair the utility or value of the property of other 
persons located within the vicinity of the site. 

3. The proposed project conforms to the requirements of CEQA. 
 
BACKGROUND & DESCRIPTION 
 
On November 7, 2012, the applicant, Steve Hale, on behalf of The Olive Garden, applied for a 
Conditional Use Permit to demolish an existing restaurant building and construct a new 7,660 
square foot full-service restaurant. The site is approximately .58 gross acres.  This tenant space 
was formally occupied by another full-service restaurant.  
 
The proposed single-tenant restaurant building would provide full-menu service with the incidental sale of 
alcoholic beverages between the hours of 11:00 am and 11:00 pm.  Additionally, the restaurant includes a 
bar which could cater to customers who may not order a meal. The bar service is a drinking establishment 
which requires a conditional use permit. No off-sale of alcohol is proposed as part of this project. The 
proposed building exterior will have a stone veneer façade with brick clinkers spaced throughout. There 
are architectural features such as wood trellis’ and brick headers over windows and doors. The site will be 
appropriately landscaped with shrubs and trees surrounding the building. 
 
Site and Surrounding Uses 
 
The subject 0.58 gross site is located in the eastern corner of the Eastridge mall site and currently 
developed with an existing vacant building that was previously a full service restaurant.  
 
The larger Eastridge shopping mall site, which encompasses the project site, is located on the southeast 
corner of Tully and Quimby Roads. The site is roughly triangular in shape and surrounded to the north, 
south, and west by parking and a mixture of retail uses associated with the shopping mall. Directly to the 
east of the project site, across Capitol Expressway, is a single-family residential development.  
 
Zoning and Permit History 
 
Development of the subject site was originally approved under a Conditional Use Permit (CP02-047) 
which allowed the demolition of a 254,991 square foot building area and the addition of two new pad 
buildings of equivalent square footage in the same location of the current proposal on the Eastridge Mall 
site. Through a Conditional Use Permit Amendment (CPA02-047-02), a single pad building was 
approved. This is the building that is located on the site of the proposed project and is proposed to be 
demolished. 
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ANALYSIS 
 
The proposed rezoning was analyzed with respect to:  1) conformance with the Envision San Jose 2040 
General Plan, 2) City Council Policy 6-23 for the Evaluation of Nightclubs and Bars, 3) conformance 
with the Commercial Design Guidelines, 4) Zoning Ordinance 5) Sustainability,  6) Airport Land-Use 
Commission Conformance, and 7) California Environmental Quality Act (CEQA). 
 
San Jose 2040 General Plan Conformance 
 
The site is designated Regional Commercial on the Envision San José 2040 General Plan Land 
Use/Transportation Diagram. The intent of the designation is to support a very broad range of commercial 
activity primarily located at existing regional malls. This designation supports a wide range of 
commercial uses which may develop at a wide range of density. The General Plan supports intensification 
and urbanization of Regional Commercial areas in order to promote increased commercial activity and 
more walkable, urban environments in Regional Commercial districts.  
 
The proposed use is consistent with the Regional Commercial designation in that commercial uses, such 
as restaurants, are uses that can serve the population of the communities in the neighborhood, as well as 
individuals from the larger region drawn to the regional commercial center. By approving new 
commercial uses, such as the one proposed in this application, the City is promoting the General Plan’s 
major strategy of establishing a Fiscally Strong City: 
 
 Goal FS-4 – Promote Fiscally Beneficial Land Use: Maintain, enhance, and develop our City’s 

employment lands as part of our strategy for Fiscal Sustainability.  
 
 FS-4.4: Identify, designate, and maintain an adequate number of suitable sites for a full range of 

commercial opportunities, including large-scale commercial centers and neighborhood-scale shopping 
opportunities, to serve the resident and visitor consumer population fully and increase sales tax 
revenue in San Jose. 

 
City Council Policy 6-23:  Guidelines for Evaluation of Nightclubs and Bars 
 
The City Council Policy on Guidelines for Evaluation of Nightclubs and Bars, is intended to facilitate the 
evaluation process for individual permit applications by identifying the needed project characteristics that 
are necessary for approval. The applicable project characteristics required by the policy are inserted in 
italics below.   
 
1. It is the responsibility of the Chief of Police to evaluate all bar and nightclub proposals to ensure the 

safety and security of both patrons and citizens. Conditions may be imposed to monitor bars and 
nightclubs and to discourage nuisance activities. These conditions may include such requirements as 
interior or exterior security guards, additional lighting, limited occupancy, and modifications or 
controls or procedures to increase effective law enforcement. 

 
The Police Department has no comments on this Conditional Use Permit. The Police Department is 
responsible for monitoring bars and nightclubs and may impose conditions through the subsequent 
Entertainment Permit to discourage nuisance activities as stated above. 
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2. Nightclub and bar operators should provide daily cleaning of the public right-of-way up to 200 feet 

from the property lines of the site of the facility. This cleaning should occur before 8:00 a.m. each 
day. Mechanical equipment used for outside maintenance, including blowers and street sweepers, etc., 
should not be used between 10:00 p.m. and 6:00 a.m. if the clean up occurs within 500 feet of existing 
residential uses. 
 
While this project is neither a nightclub nor a stand alone bar the draft resolution, nonetheless, 
includes a provision for the site and surrounding areas to be maintained free of litter, refuse, and 
debris. 

 
3. Amplified sound may be restricted based on potential incompatibility with adjacent uses. 
 

The proposal does not include the use of amplified sound. 

 
Commercial Design Guidelines 
 
The Commercial Design Guidelines state that commercial buildings should be located as close to the 
allowable front setbacks to enhance the streetscape and provide a more active pedestrian environment. 
This project site is confined to the pad area that was approved in the original CP02-047, which locates the 
building approximately 80 feet away from Quimby Road. As such, the building is oriented to the 
driveway entrance into the site from Eastridge Mall.  The placement of the pad building will help achieve 
the intent of the guidelines to break up the otherwise large expanse of parking area.  There is a substantial 
amount of parking available on this site that is more than adequate to handle the needs of the proposed 
facility and Eastridge Mall.  
 
In order to improve the streetscape, General Growth Properties Incorporated, who is the property owner 
of the Eastrige Shopping Center, has enhanced the landscaping plan for the planting strip along Quimby 
Road which will serve to reduce the dominace of the parking lot.  
 
Architectural design details of the proposed building itself includes stone veneer façade with brick 
clinkers spaced throughout and architectural features such as wood trellis’ and brick headers over 
windows and doors. Although the architectural detailing of the building is distinct from the other 
buildings surrounding the poroposed site, staff recognizes that because the building design must conform 
to companies architectural standards the applicant has made some compromises with regards to the 
materials used for the facade. 
 
Staff has reservations about the rear façade of the building. Due to the location of the building, being that 
it can be viewed from all four sides, particular attention needs to be paid to the rear elevation which faces 
Eastridge Loop. Although, the applicant has made some additions to the rear façade to activiate the 
elevation, staff thinks there is still room for improvement. This could include the addition of a decrotive 
metal ordimentation on the trash enclosure.  
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Zoning Ordinance  
 

Use 

 
The site is located in the CG Commercial General Zoning District. The CG Commercial General District 
is a district intended to serve the needs of the general population. This district allows for a full range of 
retail and commercial uses with a local or regional market. A public eating establishment, such as the 
proposed full service restaurant, is a permitted use in the CG Commercial General Zoning District. 
However, a Conditional Use Permit is required for a bar in the CG Commercial General Zoning District.  
 

Parking 

 
The original Conditional Use Permit for the Eastridge Mall renovation, in providing 7,400 parking spaces, 
took into consideration the existing pad building at the project site in conjunction with the total parking 
demand for the entire shopping center. The zoning ordinance requires neighborhood shopping centers 
(shopping centers with 100,000 square feet or greater) to provide 1 parking stall per 225 square feet of net 
floor area. Applying this calculation to the entire Eastridge Mall site, a minimum of 6,186 parking spaces 
must be provided to be in conformance to the Zoning Ordinance. The original conditional use permit, 
which took into consideration the current pad building’s square footage, approved a total of 7,400 parking 
spaces. Since the proposed building will only add an additional 500 square feet of net floor area, the 7,400 
parking spaces approved with the original Conditional Use Permit is more than enough for the proposed 
project. 
 
Sustainability 
 
This project is subject to the City of San Jose Green Building Ordinance for New Construction Private 
Development. At this time, it is known that the project proposes to implement the following green 
building measures: 
 

 Water efficient landscaping 
 Highly reflective roof materials 
 Use of LED light fixtures in place of incandescent 
 Reduced food waste by monitoring expiration dates and donating to local food banks when 

possible 
 Plumbing fixtures are water efficient 
 Roof top units are energy efficient 
 Constant monitoring of utilities to identify future potential energy saving measures 

  
Airport Land-Use Commission Conformance 
 
This site is located within the Airport Land-Use Commission (ALUC) identified Inner Safety Zone for the 
Reid-Hillview Airport. The project was referred to the ALUC at the County of Santa Clara but approval 
was not required because the project is not a Rezoning or a General Plan Amendment.  
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RESOLUTION NO. 13- 
 

Resolution of the Planning Commission of the City of San José approving a 
Conditional Use Permit to allow the development of an approximately 7,660 square-
foot full service public eating establishment with a bar on an approximately .58 gross-
acre parcel located on the north side of Eastridge Loop approximately 800 feet 
westerly of Captiol Expressway (2236 Eastridge Loop). 

 
FILE NO. CP12-045 

 
 

BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY OF SAN JOSE: 

 

 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José 

Municipal Code, on November 7, 2012, application (File Nos. CP12-045) were filed for a 

Conditional Use Permit for the purpose to allow the development of an approximately 7,660 

square-foot full service public eating establishment on that certain real property (hereinafter 

referred to as “subject property”), situate in the CG Commercial General Zoning District, located 

on the north side of Eastridge Loop approximately 800 feet westerly of Captiol Expressway 

(2236 Eastridge Loop) and 

 WHEREAS, the subject property is all that real property described in Exhibit “A,” which 

is attached hereto and made a part hereof by this reference as if fully set forth herein; and  

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

José Municipal Code, this Planning Commission conducted a hearing on said application, notice 

of which was duly given; and 

 WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity 

to be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the 

reports and recommendation of the Director of Planning, Building and Code Enforcement; and  

 WHEREAS, at said hearing, this Planning Commission received in evidence a plan for 

the subject property entitled, “The Olive Garden Italian Restaurant, 2236 Eastridge Loop, San 

José, California,” dated September 14, 2012, and last revised on January 18, 2013. Said plan is 

on file in the Department of Planning, Building and Code Enforcement and is available for 
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inspection by anyone interested herein, and said development plan is incorporated herein by this 

reference, the same as if it were fully set forth herein; and 

 

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE 

CITY OF SAN JOSÉ: 

1. After considering evidence presented at the Public Hearing, the Planning Commission finds 
that the following are the relevant facts regarding this proposed project: 

2. The site is located on the north side of Eastridge Loop, approximately 800 feet westerly of 
Capitol Expressway (2236 Eastridge Loop). 

3. The project site has a General Plan land use designation of Regional Commercial. Commercial 
uses such as a full service restaurant are consistent with this land use designation. 

4. The proposal includes the demolition of an existing restaurant building and construction of a new 
7,660 square foot building to be used for a full service restaurant. 

5. The proposed restaurant includes a bar which constitutes a drinking establishment as it may cater 
to customers independent of meal service. 

6. The subject site is located within the CG Commercial General Zoning District. 

7. The Zoning Ordinance requires a Conditional Use Permit for the on site sale of alcohol at a 
restaurant which includes a drinking establishment. 

8. Under the provisions of Section 15302(b) (Replacement or Reconstruction) of the State 
Guidelines for Implementation of the California Environmental Quality Act (CEQA), this project 
is found to be exempt from the environmental review requirements of Title 21 of the San José 
Municipal Code, implementing the California Environmental Quality Act of 1970, as amended. 
Approval of the project would not result in any significant effects relating to traffic, noise, air 
quality, or water quality. 

9. The site located in the eastern corner of the Eastridge Mall site.    

10. The building will be surrounded by parking. 

11. The uses surrounding the site include commercial and retail uses to the north, south, and west, 
and Capitol Expressway separates residential uses to the east.  

12. The proposed project is subject to City Council Policy 6-23: Guidelines for the Evaluation of 
Nightclubs and Bars.  

13. The proposed facility will have a full service menu at all times except that alcohol may be served 
at the bar without food. 

14. The proposed facility does not propose the off-sale of alcohol. 

15. The placement of the proposed building helps to anchor the street entrance to the project and 
helps break up the visual impact of the large continuous parking lot. 

 
This Planning Commission concludes and finds, based upon an analysis of the above facts that: 

1. The proposed project conforms to the City’s General Plan. 
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2. The proposed project complies with all applicable provisions of the Zoning 
Ordinance. 

3. The proposed project is in compliance with the California Environmental Quality Act. 

4. The proposed project, as conditioned, conforms to Council Policy 6-23: Guidelines 
for Evaluation of Nightclubs and Bars. 

 
Further, this Planning Commission concludes and finds, based on the analysis of the above facts, 
that under the provisions of Section 20.80.400(A) of the San José Municipal Code, no demolition 
permit or removal permit shall be issued unless and until a Development Permit which 
specifically approves such demolition or removal has been issued and has become effective 
pursuant to the provisions of Chapter 20.100. 

1. This Planning Commission has considered, pursuant to Section 20.80.460, the 
following criteria in evaluating the proposed demolition: 

a. The failure to approve the permit would result in the creation of continued 
existence of a nuisance, blight or dangerous condition. 

b. The failure to approve the permit would jeopardize public health, safety or 
welfare. 

c. The approval of the permit would not negatively impact the supply of existing 
housing stock in the City of San José. 

d. Both inventoried and non-inventoried buildings, sites and districts of historical 
significance will not be negatively impacted. 

e. Rehabilitation or reuse of the existing building would not be feasible. 

f. The approval of the demolition of the building should facilitate a project that is 
compatible with the surrounding neighborhood. 

g. Further, the Director of Planning concludes and finds, based on the analysis of the 
above facts, that: 

h. The proposed project conforms in all respects to the provisions of Title 20 of the 
San José Municipal Code. 

i. The proposed project is in conformance with the California Environmental 
Quality Act. 

j. The benefits of permitting the demolition, removal or relocation of the subject 
buildings outweigh the impacts of the demolition, removal or relocation. 

 
Further, this Planning Commission concludes and finds, based on the analysis of the above facts, 
that: 

1. The interrelationship between the orientation, location, and elevations of proposed 
buildings and structures and other uses on-site are mutually compatible and aesthetically 
harmonious.  

a. The proposed building will replace an existing building. The proposed building 
will be oriented in the same way the current building is, towards the mall. The 
proposed one story building will have a stone veneer façade and brick clinkers 
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with trellis features and brick headers.  

2. The orientation, location and elevation of the proposed buildings and structures and other 
uses on the site are compatible with and are aesthetically harmonious with adjacent 
development or the character of the neighborhood. 

a. The proposed building is located in the Eastridge Mall parking lot but is isolated 
from other buildings on the site. The use is compatible with other uses on and 
around the Eastridge Mall site. The proposed building is a one story building and 
is consistent with the building that it will replace.  

b. The proposed building is to be located in a large parking area. This building will 
break up the parking lot and adds a visual focal point.  

c. The structure(s) proposed on site are comparable in terms of mass, scale and 
height with existing adjacent or nearby structures. 

d. The proposed structure(s) do not unreasonably interfere with the light and air 
available to adjacent sites. 

e. The project conforms to the Commercial Design Guidelines.  

3. The environmental impacts of the project, including but not limited to noise, vibration, 
dust, drainage, erosion, storm water runoff, and odor which, even if insignificant for 
purposes of the California Environmental Quality Act (CEQA), will not have an 
unacceptable negative affect on adjacent property or properties. 

a. Under the provisions of Section 15302(b) (Replacement or Reconstruction) of the 
State Guidelines for Implementation of the California Environmental Quality 
Act (CEQA), this project is found to be exempt from the environmental review 
requirements of Title 21 of the San José Municipal Code, implementing the 
California Environmental Quality Act of 1970, as amended.  The proposed 
project involves the replacement of a commercial structure with a new structure 
of substantially the same size, purpose, and capacity. 

b. The proposed project will not individually or cumulatively have an adverse effect 
on the wildlife resources, as defined in Section 711.2 of the California 
Department of Fish and Game Code.  

4. Landscaping, irrigation systems, walls and fences, features to conceal outdoor activities, 
exterior heating, ventilating, plumbing, utility and trash facilities are sufficient to 
maintain or upgrade the appearance of the neighborhood. 

a. All of the landscaping, irrigation systems, walls and fences, features to conceal 
outdoor activities, exterior heating, ventilating, plumbing, utility and trash 
facilities will be sufficiently hidden from view of the public right of way.  

5. Traffic access, pedestrian access and parking are adequate. 

a. The proposed project is to be located in Eastridge Mall which allows for ample 
parking for this use.  

b. The proposed project is replacing an existing building which was the same use. 

c. The project conforms to the parking requirements set forth in the Zoning 
Ordinance. 
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d. Sidewalks provide good access to the site. 

6. The application is consistent with the General Plan’s designation of Regional 
Commercial which supports a wide range of commercial uses.  

Finally, based upon the above-stated findings and subject to the conditions set forth below, the 
Planning Commission finds that: 

1. The proposed uses at the location requested will not: 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or 
working in the surrounding area; or 

b. Impair the utility or value of property of other persons located in the vicinity of 
the site; or 

c. Be detrimental to public health, safety or general welfare; and 

2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, 
parking and loading facilities, landscaping and other development features in this title, or 
as otherwise required in order to integrate said use with the uses in the surrounding areas; 
and 

3. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the 
kind and quality of traffic such use would generate; and  

b. By other public or private service facilities as are required. 
 

In accordance with the findings set forth above, a Conditional Use Permit to use the subject 
property for said purposes specified above and subject to each and all of the conditions 
hereinafter set forth is hereby granted. This Planning Commission expressly declares that it 
would not have granted this permit except upon and subject to each and all of said 
conditions, each and all of which conditions shall run with the land and be binding upon the 
owner and all subsequent owners of the subject property, and all persons who use the subject 
property for the use conditionally permitted hereby. 

 
CONDITIONS 
 

This Conditional Use Permit shall have no force or effect and the subject property shall not be 
used for the hereby permitted uses unless and until all things required by the below-enumerated 
precedent conditions shall have been performed or caused to be performed and this Resolution 
has been recorded with the County Recorder. 

1. Acceptance of Permit.  Per Section 20.100.290(B), should the permittee fail to file a 
timely and valid appeal of this Permit within the applicable appeal period, such inaction by 
the permittee shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the permittee; and 

b. Agreement by the permittee to be bound by, to comply with, and to do all things 
required of or by the permittee pursuant to all of the terms, provisions, and 
conditions of this permit or other approval and the provisions of Title 20 applicable 
to such Permit. 
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2. Permit Expiration.  This Conditional Use Permit shall automatically expire two years 
from and after the date of adoption of the Resolution by the Planning Commission, or by 
the City Council on appeal, granting this Permit, if within such two-year period, the 
proposed use of this site has not commenced, pursuant to and in accordance with the 
provisions of this Conditional Use Permit.  The date of adoption is the date the Resolution 
granting this Conditional Use Permit is approved by the Planning Commission.  However, 
the Director of Planning may approve a Permit Adjustment to extend the validity of this 
Permit pursuant to Title 20 of the San Jose Municipal Code.  The Permit Adjustment must 
be approved prior to the expiration of this Permit. 

3. Permittee Responsibility.  The permittee shall ensure that the use authorized by this 
Permit is implemented in conformance with all of the provisions of this Permit. 

4. Conformance with Plans.  The use of this property shall conform to approved plans 
entitled, “The Olive Garden Italian Restaurant, 2226 Eastridge Loop, San Jose, CA” 
dated September 14, 2012, and last revised on January 18, 2013 on file with the 
Department of Planning, Building and Code Enforcement, except as noted in condition 
#6. 

5. Permit Adjustment Required.  Prior to the issuance of a building permit the developer 
shall secure and agree to implement a permit adjustment to address the following items to 
the satisfaction of the Director of Planning: 

a. The project’s Stormwater Control Plan and numeric sizing calculations should be 
provided to the satisfaction of the Director of Public Works. 

b. Provide a site plan illustrating all site design changes necessary to accommodate 
the storm water requirements in conformance to City Policy 6-29. 

6. Compliance with Local and State Laws.  The subject use shall be conducted in full 
compliance with all local and state laws.  No part of this approval shall be construed to 
permit a violation of any part of the San José Municipal Code.  The Permit shall be 
subject to revocation if the subject use is conducted in such a manner as to cause a 
nuisance, as defined above. 

7. Conformance with Municipal Code.  No part of this approval shall be construed to permit 
a violation of any part of the San José Municipal Code. 
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8. Nuisance.  This use shall be operated in a manner that does not create a public or private 
nuisance.  Nor shall the use adversely affect the peace, health, safety, morals or welfare of 
persons residing or working in the surrounding area or be detrimental to public health, 
safety or general welfare.  Any such nuisance must be abated immediately upon notice by 
the City. 

9.Anti-Litter.  The site and surrounding area shall be maintained free of litter, refuse, and 
debris. 

10. Waste Discharge.  The proposed facility shall conform to the City of San José industrial 
waste discharge regulations.  Any non-domestic wastewater discharge into the sanitary 
sewer system shall require Source Control Staff to review and approve the final plans. 
Contact Environmental Engineering Staff at (408) 945-3000 with any questions. 

11. Discretionary Review.  The Director of Planning maintains the right of discretionary 
review of requests to alter or amend structures, conditions or restrictions of this 
Conditional Use Permit incorporated by reference in this Permit in accordance with the 
San José Municipal Code. 

12. Anti-Graffiti.  The applicant shall remove all graffiti from buildings and wall surfaces 
within 48 hours of defacement. 

13. Refuse.  All trash areas shall be effectively screened from view and covered and 
maintained in an orderly state to prevent water from entering into the garbage container.  
No outdoor storage is allowed / permitted unless designated on the approved plan set.  
Trash areas shall be maintained in a manner to discourage illegal dumping. 

14. Compliance with Other Permits.  The developer shall comply with all terms and 
conditions of the previously approved permits on the site. 

15. Sign Approval.  No signs approved at this time. All proposed signs shall be subject to 
approval by the Director of Planning. 

16. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the 
City of San José shall provide notice to the applicant for, or recipient of, such approval 
that no vested right to a Building Permit shall accrue as the result of the granting of such 
approval when and if the City Manager makes a determination that the cumulative 
sewage treatment demand of the San José-Santa Clara Water Pollution Control Plant 
represented by approved land uses in the area served by said Plant will cause the total 
sewage treatment demand to meet or exceed the capacity of San José-Santa Clara Water 
Pollution Control Plant to treat such sewage adequately and within the discharge 
standards imposed on the City by the State of California Regional Water Quality Control 
Board for the San Francisco Bay Region.  Substantive conditions designed to decrease 
sanitary sewage associated with any land use approval may be imposed by the approval 
authority. 

17. Building Permit.  Procurement of a Building Permit from the Building Official for the 
structures described or contemplated under this permit shall be deemed acceptance of all 
conditions specified in this permit and the applicant's agreement to fully comply with all 
of said conditions.  No change in the character of occupancy or change to a different 
group of occupancies as described by the “Building Code” shall be made without first 
obtaining a Certificate of Occupancy from the Building Official, as required under San 
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José Municipal Code Section 24.02.610, and any such change in occupancy must comply 
with all other applicable local and state laws. 

18. Revocation.  This Conditional Use Permit is subject to revocation for violation of any of its 
provisions or conditions. 

19. Public Works Clearance.  Prior to the approval of the Tract or Parcel Map (if 
applicable) by the Director of Public Works, or the issuance of Building permits, 
whichever occurs first, the applicant will be required to have satisfied all of the following 
Public Works conditions. The applicant is strongly advised to apply for any necessary 
Public Works permits prior to applying for Building permits. 

20. Public Works Clearance for Building Permit(s) or Map Approval:  Prior to the 
approval of the Tract or Parcel Map (if applicable) by the Director of Public Works, or 
the issuance of Building permits, whichever occurs first, the applicant will be required to 
have satisfied all of the following Public Works conditions.  The applicant is strongly 
advised to apply for any necessary Public Works permits prior to applying for Building 
permits. 

a. Transportation: This project is located in the Evergreen East Hills Development 
Policy area. The proposed use was covered under the Eastridge Mall Theater 
Expansion that was approved by planning permit CP02-047 approved on 
08/15/03. The approved permit allowed for two non-mall store buildings with a 
combined area of 12,000 s.f. at the current location of the Eastridge Mall site. To 
date, including this project 7,660 s.f. of the allotted square footage will have been 
used with 4,340 remaining for a future building at this site. We conclude that the 
subject project will be in conformance with the Evergreen East Hills 
Development Policy and a determination for a negative declaration can be made 
with respect to traffic impacts. Any future construction at this site that exceeds the 
remaining approved amount of square footage will be subject to the Evergreen 
Traffic Impact Fee.  

b. Grading/Geology: 

i. A grading permit is required prior to the issuance of a Public Works 
Clearance.  The construction operation shall control the discharge of 
pollutants (sediments) to the storm drain system from the site.  An erosion 
control plan may be required with the grading application. 

ii. The Project site is within the State of California Seismic Hazard Zone.  A 
geotechnical investigation report addressing the potential hazard of 
liquefaction must be submitted to, reviewed and approved by the City 
Geologist prior to issuance of a grading permit or Public Works 
Clearance.  The investigation should be consistent with the guidelines 
published by the State of California (CGS Special Publication 117A) and 
the Southern California Earthquake Center (SCEC, 1999).  A 
recommended depth of 50 feet should be explored and evaluated in the 
investigation. 

c. Stormwater Runoff Pollution Control Measures:  This project must comply 
with the City’s Post-Construction Urban Runoff Management Policy (Policy 6-
29) which requires implementation of site design measures, source controls, and 
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numerically-sized Low Impact Development (LID) stormwater treatment 
measures to minimize stormwater pollutant discharges. 

i. The project’s Stormwater Control Plan and numeric sizing calculations 
have yet to be received for this site.  

ii. A planning permit adjustment must be filed within 60 days of issuance of 
this permit to ensure that this project will be in conformance with City 
Policy 6-29. 

d. Stormwater Peak Flow Control Measures:  The project is located in a non-
Hydromodification Management area and is not required to comply with the 
City’s Post-Construction Hydromodification Management Policy (Council Policy 
8-14).  

e. Flood: Zone D The project site is not within a designated Federal Emergency 
Management Agency (FEMA) 100-year floodplain.  Flood zone D is an unstudied 
area where flood hazards are undetermined, but flooding is possible.  There are no 
City floodplain requirements for zone D. 

f. Sewage Fees: In accordance with City Ordinance all storm sewer area fees, 
sanitary sewer connection fees, and sewage treatment plant connection fees, less 
previous credits, are due and payable. 

g. Municipal Water: In accordance with City Ordinance #23975, Major Water 
Facilities Fee is due and payable. Contact Jeff Provenzano at (408) 277-4954 for 
further information. 

21. Building Clearance for Issuing Permits.  Prior to the issuance of a Building 
Permit/Demolition Permit, the following requirements must be met to the satisfaction of 
the Chief Building Official: 

a. Construction Plans.  This permit file number, CP12-045, shall be printed on all 
plans submitted to the Building Division. 

b. Street Number Visibility.  Street numbers of the buildings shall be easily visible at 
all times, day and night. 

c. Construction Plan Conformance.  A project construction plan conformance 
review by the Planning Division is required.  Planning Division review for project 
conformance will begin with the initial plan check submittal to the Building 
Division.  Prior to any building permit issuance, building permit plans shall 
conform to the approved Planning development permits and applicable 
conditions. 

22. Green Building Requirements.  The project shall comply with applicable Green Building 
standards in the City of San Jose Municipal Code in effect at time of submittal of building 
permit application. 

a. The project is subject to the mandatory requirements of the State of California 
Green Building Code Standards in effect at time of submittal of building permit 
application. 

b. The proposed project is subject to the bicycle parking and Clean Air Vehicle 
parking requirements of Chapter 20.90 Parking and Loading of the Zoning 
Ordinance, Title 20 of the San José Municipal Code. 
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c. The project shall comply with the provisions of Ordinance No. 28622 in the San 
Jose Municipal Code or subsequent ordinance for private-sector green building 
that is in effect at the time that a building permit application is submitted to the 
Department of Planning, Building and Code Enforcement Building Division. For 
new non-residential construction less than 25,000 square feet, a completed Green 
Point Rated or LEED checklist is required with application for Building Permit.   

23. Mechanical Equipment.  All roof equipment shall be screened from view. 

24. Fire Clearance for Issuing Permits.  Compliance with all applicable fire and building 
codes and standards relating to fire and panic safety shall be verified by the Fire 
Department during the Building Permit process. 

25. Fire Lanes.  Fire lanes, suitably designated "FIRE LANE - NO PARKING," shall be 
provided to the satisfaction of the Fire Chief.  

 
26. Street Number Visibility.  Street numbers of the buildings shall be easily visible from the 

street at all times, day and night. 

27. Landscaping.  Planting and irrigation are to be provided as indicated on the approved 
plans. Landscaped areas shall be maintained and watered and all dead plant material is to 
be removed and replaced.  Permanent irrigation is to be installed in accordance with Part 
4 of Chapter 15.10 of Title 15 of the San José Municipal Code, Water Efficient 
Landscape Standards for New and Rehabilitated Landscaping and the City of San José 
Landscape and Irrigation Guidelines. 

28. Irrigation Standards.  The applicant shall install an adequately sized irrigation 
distribution system with automatic controllers in all areas to be landscaped that conforms 
to the Zonal Irrigation Plan in the Approved Plan Set and is consistent with the City of 
San José Landscape and Irrigation Guidelines. 

29. Certification.  Pursuant to San José Municipal Code, Section 15.10.486, certificates of 
substantial completion for landscape and irrigation installation shall be completed by 
licensed or certified professionals and provided to the Department of Planning, Building and 
Code Enforcement prior to approval of the final inspection of the project. 

30. Lighting.  All new outdoor lighting on the site shall conform to the City’s Outdoor Lighting 
Policy and shall use low-pressure sodium (LPS) lighting fixtures. 

31. Storm Water Stenciling.  All drain inlets shall be labeled “No Dumping-Flows to Bay.”  
Please contact the City of San José, Department of Public Works, at (408) 277-5161 to 
obtain free stencils. 

32. No Outside Storage.  No outside storage is permitted for the project. 

33. Construction Impact Mitigation Measures.  The applicant shall ensure that the following 
construction impact mitigation measures are fully complied with throughout the duration of 
all construction activities associated with this project and related off-site construction work. 
Failure to comply with these conditions by the applicant, their contractors or subcontractors 
shall be cause for shutdown of the project site until compliance with the following 
conditions can be ensured by the City. 

a. Construction Hours.  Construction activities shall be limited to the hours of 
7:00 a.m. and 7:00 p.m. Monday through Friday for any on-site or off-site 
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construction activities located within 500 feet of any residential unit.  

b. Construction Deliveries.  Deliveries shall not occur outside the above construction 
hours.  All deliveries shall be coordinated to ensure that no delivery vehicles arrive 
prior to the opening of the gates to prevent the disruption of nearby residents. 

c. Fencing.  Construction areas shall be enclosed by security fencing.  The gates to the 
project site shall remain locked during all other times, except for a fifteen-minute 
period immediately preceding and following the above hours of construction.   

d. Construction Employees.  Workers shall not arrive to the site until the opening of the 
project gates.  The applicant shall designate a location without adjacent residential 
units for workers to wait prior to the opening of the project gates. 

e. Plans.  The construction hours shall be printed on all plans for the project used to 
construct the project.  

f. Mitigation Measure Disclosure.  These construction impact mitigation measures 
shall be included in all contract documents for the project to ensure full disclosure to 
contractors and subcontractors.  In addition, the applicant is responsible to ensure the 
following occur prior to the issuance of a Building Permit for the project. 

g. Disturbance Coordinator.  A disturbance coordinator shall be identified by the 
developer for this project.  The disturbance coordinator shall be responsible for 
ensuring compliance with the hours of construction, site housekeeping, and other 
nuisance conditions in this permit.  

h. Daily Log.  The disturbance coordinator shall maintain a log of daily activities on the 
project, including but not limited to, verification of site closure activities, project 
cleanliness, complaints on site activities and conditions and dates and times of the 
coordinators visits to the project if the coordinator is not solely responsible for this 
project site.   

i. Telephone Contact.  A phone with answering machine for non-work hours shall be 
maintained during the duration of project construction.  The phone number should 
be a local call for surrounding residents. 

34. Street Cleaning and Dust Control.  During construction, the developer shall damp sweep 
the public and private streets within and adjoining the project site each working day 
sufficient to remove all visible debris and soil.  On-site areas visible to the public from the 
public right-of-way shall be cleaned of debris, rubbish, and trash at least once a week.  
While the project is under construction, the developer shall implement effective dust control 
measures to prevent dust and other airborne matter from leaving the site. 
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35. Revocation, Suspension, Modification.  This Conditional Use Permit may be revoked, 
suspended or modified by the Planning Commission, or by the City Council on appeal, at 
any time regardless of who is the owner of the subject property or who has the right to 
possession thereof or who is using the same at such time, whenever, after a noticed hearing 
in accordance with, Chapter 20.100, Title 20 of the San José Municipal Code it finds: 

a. A violation of any conditions of the Conditional Use Permit was not abated, 
corrected or rectified within the time specified on the notice of violation; or 

b. A violation of any City ordinance or State law was not abated, corrected or 
rectified within the time specified on the notice of violation; or 

c. The use as presently conducted creates a nuisance. 
 
Adopted and issued this 27th day of February, 2013, by the following vote: 
 
 
 AYES:  
 
 NOES:  
 
 ABSENT:  
 
ABSTAIN:  
  
ATTEST: 
 
 
 
 ___________________________________ 
 EDESA BIT-BADAL 
 Chairperson 
________________________________ 
JOSEPH HORWEDEL 
Director of Planning Building & Code Enforcement 
Planning Commission Secretary 
 
 
 
 
 
 
 

NOTICE TO PARTIES 

The time within which judicial review must be sought to review this decision is governed by the 
provisions of the California Code of Civil Procedure Section 1094.6. 
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