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FILE NOS.: PD12-017 & ABC13-001 Submitted: September 25, 2012
PROJECT DESCRIPTION: :

A Planned Development Permit and Zoning A(_PD) Planned Devel_opment
Determination of Public Convenience or General Plan Mixed Use Commercial
Necessity request to allow the construction of Council District 6

an approximately 32,900 square foot grocery Annexation Date December 8. 1925

store (Whole Foods) with off-sale of alcohol Historic Resource NA :

(beer and wine) and on-sale of alcohol —

associated with an on-site brewery on a 2.19 Specific Plan NA

acre site.

LOCATION:
Northwest corner of Stockton Avenue and The Alameda

Aerial Map N
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RECOMMENDATION

Planning staff recommends that the Planning Commission make a report and recommendation to the
City Council to approve the proposed Planned Development Permit and Determination of Public
Convenience or Necessity, for the construction of an approximately 32,900 square foot grocery store
with off-sale of alcohol (full range of alcoholic beverages) and an on-site brewery for the following
reasons:

1. The project conforms to the Envision San Jose 2040 General Plan Land Use/Transportation
Diagram’s designation of Mixed Use Commercial.

2. The proposed use at the location requested will not adversely affect the peace, health, safety,
morals or welfare of persons residing or working in the surrounding area and will not impair the
utility or value of the property of other persons located within the vicinity of the site.

3. The proposed off-sale of alcohol is associated with and located within a full service grocery
store.

4. The San José Police Department is neutral to the proposed Whole Foods grocery store with off-
sale of alcohol and on-sale of alcohol associated with the on-site brewery.

5. The proposed project conforms to the requirements of CEQA.

BACKGROUND & DESCRIPTION

The subject site is located in the A(PD) Planned Development Zoning District. The Planned
Development Zoning (File No. PDC06-064) for the site was adopted by the City Council (Ordinance No.
28076) on June 19, 2007. A Planned Development Permit (File No. PD07-039) was approved on
September 28, 2007 to allow construction of an approximately 44,000 square foot Whole Foods grocery
store with off-sale of alcohol. The Planned Development Permit was not implemented and the permit
expired on March 28, 2012.

On April 27, 2012, Field Paoli Architects, representing the applicant, Whole Foods Market, applied for a
Planned Development Permit and on January 15, 2013 for a Determination of Public Convenience or
Necessity (PCN) on the subject site to allow construction of an approximately 32,900 square foot grocery
store with off-sale of alcohol and an on-site brewery.

The proposed grocery store component of the project is within an approximately 27,291 square foot 1-
story building and the on-site brewery is within an approximately 5,600 square foot 2-story building. The
two buildings are connected by a roof over an outdoor courtyard/seating area. Similar to the previous
approval, the proposed buildings are located in the southern portion of the site along The Alameda and
Stockton Avenue with surface parking and loading at the rear/northern portion of the site.

Typically, the initial decision making body for a Planned Development Permit is the Director of
Planning. However, when a Determination of Public Convenience or Necessity (PCN) for the off-sale or
on-sale of alcohol is required by the State Department of Alcoholic Beverage Control (ABC) the PCN
determination is made by the Planning Commission under the San Jose Municipal Code. As a result, the
Planned Development Permit and PCN are considered concurrently by the Planning Commission. As
discussed in this report, not all of the required findings can be made by the Planning Commission for the
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proposed off-sale of alcohol use. Therefore, the Planning Commission is asked to make a
recommendation to the City Council.

Site and Surrounding Uses

The approximately 2.19 acre project site is bounded by Clinton Place to the north, Stockton Avenue to the
east, The Alameda to the south and is adjacent to commercial uses to the west. To the north of the site
across Clinton Place is an existing senior care facility. There is a mix of commercial and industrial uses to
the east across Stockton Avenue, including a car wash and auto repair use. To the south of the subject site
across The Alameda is the Midtown Specific Plan area, which includes a mix of industrial, retail and
residential uses. The San José Diridon Station is approximately 1,200 feet (walking distance) southeast of
the project site. A Special Use Permit (File No. SP06-080) was approved in February 2007 to allow the
demolition of seven commercial buildings. The site has been vacant since 2007.

ANALYSIS

The key issues analyzed for the proposed grocery store with the off-sale of alcohol and on-site brewery
includes the project’s conformance with the following: 1) the Envision San José 2040 General Plan; 2) the
San José Municipal Code; and 3) the California Environmental Quality Act (CEQA).

Envision San Jose 2040 General Plan Conformance

The subject site is designated Mixed Use Commercial on the Envision San José 2040 General Plan Land
Use/Transportation Diagram. This designation is intended to accommodate a mix of commercial and
residential uses with an emphasis on commercial activity as the primary use. Properties with this
designation should generally be developed with at least a 0.5 FAR. Although the proposed project
represents only approximately 0.35 FAR, per General Plan Policy IP-1.4 implementation of existing
planned development zonings which were previously found to be in conformance with the General Plan
prior to its comprehensive update, are considered as being in conformance with the Envision General
Plan.

Implementation of the existing planned development zoning supports the City’s Vibrant Neighborhoods
Goals by providing the surrounding neighborhoods with an increased opportunity for social interaction
and access to healthful foods.

Conformance with the San José Municipal Code

Determination of Public Convenience or Necessity (PCN)

As of January 1995, the State of California Legislature implemented AB2897 by amending the Business
and Professions Code (Section 23958) to require the Department of Alcohol Beverage Control (ABC) to
deny an application for a liquor license “if issuance of that license would tend to create a law enforcement
problem, or if the issuance would result in or add to an undue concentration of liquor licenses,” unless the
City makes a Determination of Public Convenience or Necessity. Undue concentration means the case in
which the applicant premises for any retail license is located in an area where any of the following
conditions exist:
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1. The applicant premises are located in a crime reporting district that has a 20 percent greater number of
reported crimes than the average number of reported crimes as determined from all crime reporting
districts within the City, or

2. As to off-sale retail license applications, the ratio of off-sale retail licenses to population in the census
tract in which the applicant premises are located exceeds the ratio of off-sale retail licenses to population
in the County.

3. As to on-sale retail license applications, the ratio of on-sale retail licenses to population in the census
tract in which the applicant premises is located exceeds the ratio of on-sale retail licenses to population
in the County.

Off-Sale of Alcohol

The project site is not located within an area over the 20% crime index. The site is considered unduly
concentrated with off-sale licenses because the premises of the proposed license are located in a census
tract where the ratio of existing off-sale licenses to population in the census tract exceeds the ratio in the
County as a whole. For ABC to be able to issue a license for the off-sale of alcohol in an unduly
concentrated area, the City must grant a Determination of Public Convenience or Necessity.

Subject to the provisions of Chapter 6.84 of Title 6 of the Municipal Code, the Planning Commission may
issue a determination of Public Convenience or Necessity in connection with an application for a license
from the California Department of Alcoholic Beverage Control for the off-premises sale of alcoholic
beverages only after making all of the following findings:

1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood
Revitalization area or other area designated by the City for targeted neighborhood enhancement
services or programs, or located within an area in which the Chief of Police has determined based upon
quantifiable information that the proposed use: (a) would be detrimental to the public health, safety, or
welfare of persons located in the area; or (b) would increase the severity of existing law enforcement or
public nuisance problems in the area; and

Analysis of Required Finding: The subject site is not located within a Strong Neighborhood Initiative
area or a Neighborhood Revitalization area. This finding can be made.

2. The proposed use would not lead to the grouping of more than four off-premises sale of alcoholic
beverage uses within a one thousand-foot radius from the exterior of the building containing the
proposed use; and

Analysis of Required Finding: There are three other establishments that provide off-sale of alcohol
within a thousand foot radius from the project site. The proposed use would not lead to the grouping of
more than four off-premises sale of alcoholic beverage uses within a one thousand-foot radius. This
finding can be made.

3. The proposed use would not be located within five hundred feet of a school, day care center, public
park, social services agency, or residential care or service facility, or within one hundred fifty feet of a
residence; and

Analysis of Required Finding: The proposed use meets the separation requirements for all other uses
noted except that it is within 500 feet of a school to the northwest across Clinton Place (San José

Unified School District Alternative High School) and is within 150 feet of residential uses situated to
the south of the project site across The Alameda (Avalon at Cahill Park). This required finding cannot


http://sanjose.amlegal.com/nxt/gateway.dll?f=id$id=San%20Jose,%20CA%20Code%20of%20Ordinances%3Ar%3A4d4b$cid=california$t=document-frame.htm$an=JD_Chapter6.84$3.0#JD_Chapter6.84
http://sanjose.amlegal.com/nxt/gateway.dll?f=id$id=San%20Jose,%20CA%20Code%20of%20Ordinances%3Ar%3A3ec9$cid=california$t=document-frame.htm$an=JD_Title6$3.0#JD_Title6
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be made by the Planning Commission, and therefore, the Commission should make a recommendation
to the City Council regarding this application.

4. Alcoholic beverage sales would not represent a majority of the proposed use; and

Analysis of Required Finding: The proposed off-sale of alcohol use is incidental to the grocery store
use.

5. At least one of the following additional findings:

a. The census tract in which the proposed outlet for the off-premises sale of alcoholic beverages is
located is unusually configured and the proposed outlet would act as a convenience to an
underserved portion of the community without presenting a significant adverse impact on public
health or safety; or

b. The proposed outlet for the off-premises sale of alcoholic beverages would enhance or facilitate the
vitality of an existing commercial area without presenting a significant adverse impact on public
health or safety; or

c. The census tract in which the proposed outlet is located has a low population density in relation to
other census tracts in the city, and the proposed outlet would not contribute to an over-concentration
in the absolute numbers of outlets for the off-premises sale of alcoholic beverages in the area; or

d. The proposed off-premises sale of alcoholic beverages is incidental and appurtenant to a larger retail
use and provides for a more complete and convenient shopping experience.

Analysis of Required Finding: The proposed off-sale of alcohol use is incidental and appurtenant to a
full service grocery store use and will provide for a more complete and convenient shopping
experience. Finding 5.d. can be made.

As noted above, all required findings required for off-sale of alcohol, as identified in Title 6 of the San
Jose Municipal Code for Determination of Public Convenience and Necessity cannot be made in this
instance and therefore, the Planning Commission is requested to make a recommendation to the City
Council.

On-Sale of Alcohol for On-Site Brewery

The State Department of Alcoholic Beverage Control (ABC) records indicate that the subject site is located
within a census tract where the ratio of on-sale retail licenses to population in the census tract exceeds the
ratio of on-sale licenses to population in the county. The process and findings related specifically to the
Determination of Public Convenience or Necessity for the on-sale of alcohol are not listed by the San Jose
Municipal Code. Absent of required findings set forth by the Municipal Code, the findings for the on-sale
of alcohol can be based upon the required Conditional Use Permit findings identified in Section 20.100.720
of the San Jose Municipal Code, as specified below:

1. The proposed use at the location requested will not:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in the
surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the site; or

c. Be detrimental to public health, safety or general welfare.

Analysis of Required Finding: The draft resolution for the Planned Development Permit includes
conditions to address potential nuisances. The proposed on-site brewery with associated on-sale of
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alcohol is incidental to the primary full-service grocery store use. The nearest residentially designated
property is located approximately 120-feet to the south across The Alameda.

2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, parking and
loading facilities, landscaping and other development features prescribed in this title, or as is otherwise
required in order to integrate said use with the uses in the surrounding areas.

Analysis of Required Finding: The proposed site is adequately sized to accommodate the proposed
grocery store and the required parking, loading, and landscaping.

3. The proposed site is adequately served:
d. By highways or streets of sufficient width and improved as necessary to carry the kind and quality of
traffic such use would generate; and
e. By other public or private service facilities as are required.

Analysis of Required Finding: The project site is sufficiently served by existing transportation systems
and other service facilities in that the subject site was intended for commercial uses.

Based on the above analysis, staff believes that the specific findings related to the on-sale of alcohol for
approval of a Planned Development Permit could be made for the proposed use.

Conformance to Zoning Code

The Planned Development Zoning for the project site references the allowed uses and development
standards of the CP — Commercial Pedestrian District. Grocery stores are a permitted use in the CP Zoning
District, while off-sale of alcohol uses and breweries require issuance of a Conditional Use Permit
(Planned Development Permit in Planned Development Zoning District).

Based on 1 parking space per 400 square feet of ground floor uses in a Neighborhood Business District
(NBD), 1 parking space per 200 square feet of second floor retail space and 1 parking space per 40 square
feet of dining (beer garden), the proposed project is required to provide 93 vehicle parking spaces. The
proposed project is providing 141 parking spaces.

Considering that the proposed site is over-
parked per City standards there is an
opportunity to reduce an area of excess paving
in a corner of the parking lot and create more
“prime” parking that is in-line with one of the
two main parking aisles. This also allows for
additional landscaping to help buffer the
parking lot from future development on the
adjacent property to the west. The
reconfigured parking would result in the loss
of approximately 5 parking spaces bringing
the total provided parking to 136 spaces (43
spaces over the minimum requirement).
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California Environmental Quality Act (CEQA)

The environmental impacts of this project were addressed in the Whole Foods Market: San Jose Project,
PDCO06-064 Initial Study and Mitigated Negative Declaration circulated on May 3, 2007 and adopted on
June 5, 2007.

The Initial Study analyzed the proposed project and its environmental setting, identified potentially
significant environmental impacts, and proposed mitigation measures to reduce significant impacts to less
than significant levels, for the following issues: biological resources (nesting raptors and trees); and
hazardous materials.

All of the mitigation measures identified in the previously approved Planned Development Rezoning (File
No. PDCO06-064) and incorporated into the previously approved Planned Development Permit (File No.
PD07-039) will be incorporated into the conditions of the proposed Planned Development Permit. The
entire Initial Study and Mitigated Negative Declaration are available for review through the City’s On-
Line Permits website: www.sjpermits.org

CONCLUSION

Based on the above analysis, staff concludes that all the required findings for issuance of a Planned
Development Permit for the construction of the proposed 32,900 square foot grocery store and on-site
brewery with on-sale of alcohol can be made. The off-sale of alcohol is incidental to the grocery store
use and meets the required findings under the Zoning Ordinance. However, one of the required findings
for the Determination of Public Convenience or Necessity for off-sale of alcohol cannot be made in this
instance and therefore, the Planning Commission is requested to make a recommendation to the City
Council.

PUBLIC OUTREACH/INTEREST

Staff attended a meeting with approximately 40 residents of the Plant 51 development on July 10, 2012 to
discuss the proposed project and the Planning process. A publicly noticed community was held on July
31, 2012. Approximately 90 members of the public attended. The attendees at both meetings were nearly
unanimous in their support of the proposed Whole Foods, but at the general community meeting were
evenly split on the proposed design of the building specifically as it related to The Alameda.

Staff shared the concerns of several community members regarding earlier designs for The Alameda
elevation which showed an unbroken expanse of approximately 160 feet of corrugated metal siding and
roofing running from the entrance to the western property line.

The revised elevation for The Alameda addresses the concern regarding the monotony of the earlier
design by replacing portions of the corrugated metal siding with complementary materials including brick
and glass. The western portion of the building in the revised plans shows an approximately 40-foot wide
brick fagade element that simulates an old warehouse storefront. A number of windows (transparent,
translucent, and spandrel) were also added to The Alameda elevation to break-up the expanse of
corrugated metal siding and to provide transparency into the store. The revised design incorporates four
dormers with clear windows along the roofline between the brick storefront element and the entrance to
further enhance transparency. The addition of the dormers also brings a level of articulation to the
elevation that was lacking in the initial design, which had a shallow sloping roofline.


http://www.sjpermits.org/
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