11/7/2012

DEVELOPMENT AGREEMENT
BY AND BETWEEN
THE CITY OF SAN JOSE
AND
RIVERVIEW APARTMENT DEVELOPMENT LLC
RELATIVE TO THE DEVELOPMENT OF
THE RIVERVIEW PROJECT

IN SAN JOSE
This Development AGREEMENT ("AGREEMENT”) is madg: entered into this -
day of ' , 2012 (the “EFFECTIVE DATE?).by and between the
City of San Jose, a municipal corporatlon (‘CITY”),-an ervie Apartment

Development LLC a Delaware limited Iiablilty company ( ‘ "), pursuant to the
nt Code (the

DEVELOPMENT APBROVALS as defined in Recital N below, a development project
consisting of up to 1,329 residential units, up to 45,000 square feet of commercial
space, and a 5.1 acre public park (the “PROJECT”). A portion of the SUBJECT
PROPERTY will be conveyed for street and park purposes, as shown in more detail
upon the map attached hereto as EXHIBIT “C” which is incorporated herein by this
reference, and such real property shall be excluded from the definition of and shall not
be part of the SUBJECT PROPERTY for purposes of this AGREEMENT once the
dedication of the land for such street and park purposes is fully effectuatedC. The
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environmental impacts of the PROJECT and this AGREEMENT were disclosed,
analyzed and evaluated as a part of that certain Final Environmental Impact Report
prepared for the NORTH SAN JOSE POLICY in conformance with the California
Environmental Quality Act of 1970, together with state and local implementation
regulations and ordinances, all as amended to the EFFECTIVE DATE (collectively,
“CEQA”), together with that certain addendum to the Final Environmental impact Report
prepared for the NORTH SAN JOSE POLICY (coliectively, the Final Environmental
Impact Report and the addendum thereto are referred to as the z:PROJECT
ENVIRONMENTAL CLEARANCE”). On December 5, 2012, theiPlanning Commission
for the City of San José reviewed and considered the PRQJECT ENVIRONMENTAL
CLEARANCE and determined that it is adequate, accurat objective prior to
recommending approval of this AGREEMENT to CITY: :

D. On December 5, 2012, the Planning Comp
DEVELOPMENT AGREEMENT ORDINANCI
development agreement review, considered:
hearing and made appropriate findings that the:
consistent with the GENERAL PLAN, as amendée
AGREEMENT ORDINANCE.

ssion of CITY, desjignated by the
1the advisory agen urposes of

SUBJECT PROPERT
the form of thi

rized the exé‘cut!on of this AGREEMENT,
Y ENT are consistent with the GENERAL

cordance wnfh the GENERAL PLAN and NORTH SAN
DEVELOPMENT APPROVALS, and the provisions

development of the OJECT on the SUBJECT PROPERTY is in accordance with the
GENERAL PLAN, the NORTH SAN JOSE POLICY, the DEVELOPMENT APPROVALS

and this AGREEMENT.

H. Health and Safety Code Section 33413(b)(2) ("INCLUSIONARY HOUSING
ORDINANCE?”) provides that at least fifteen percent (15%) of all new or rehabilitated
dwelling units developed with the Rincon de Los Esteros Redevelopment Project Area
shall “be available at affordable housing cost to persons and families of low or moderate

DRAFT--Contact the Office of the.City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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income” and that at least forty percent (40%) of that fifteen percent (15%) of dwelling
units shall be available at affordable housing costs to very low-income households, as
- such income levels are defined in California Health and Safety Code §§ 50093 and-
50105.

1. In order to satisfy the obligations under the INCLUSIONARY HOUSING
ORDINANCE, CITY has adopted a policy to implement the INCLUSIONARY HOUSING
ORDINANCE (‘INCLUSIONARY HOUSING POLICY”) that requires the development of
a certain number of affordable units within the PROJECT or pro des various
alternatives to the PROJECT of such affordable units, incly ing the payment of an in-
lieu fee.

2. In an effort to stimulate job growth and:’re nue R

ovember 2, 2010,
CITY amended the INCLUSIONARY HOUSING ‘ICY to providéifor

reements with

the INCLUSEONARY HOUSING POLICY (“INCL
REQUIREMENTS”) W|th respect to a.p )

3. The terms and provisions of;
nor shall in any way modlf

ts ent e_(;:lilnto under the prOV|S|ons of
May 25, 2011 by the Redevelopment
Jose and WTI, Inc., a California

and NORTH SAN

YOLICY, as amended as of the EFFECTIVE DATE: and

(2)  Development of the PROJECT should be encouraged because it
will help meet important economic, social, environmental and planning goals of the
CITY, including but not limited to: developing a fine-grain street network in North San
Jose, developing a 5+ acre public park, locating housing near jobs to reduce commutes
for San Jose residents, and redeveloping underutilized property near transit investment
with housing and jobs so as to encourage use of transit; and

DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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(3) This AGREEMENT will facilitate the development of the PROJECT
on the SUBJECT PROPERTY in the manner proposed in this DEVELOPMENT
AGREEMENT in that it will allow the PROJECT as a non high-rise mixed use project,
while providing for an extraordinary contribution towards high-rise and higher density
projects utilizing Type 1l construction under the California Building Code; and

(4) RIVERVIEW will incur unusually substantial costs in order to
provide extraordinary funding for high-rise housing from which the general public will
benefit; and -

very high standard of
Jards beyond existing

(6) RIVERVIEW has made a commitmen
quality for the PROJECT and has agreed to developme
City requirements such as enhanced community am
and residential-supporting uses.

J.

RIVERVIEW's strong commitment to_lk: ’

“development of the PROJECT
on the SUBJECT PROPERTY, ,inc f ddltlonal housing opportun!tles

for existing and new residents, incr

r k chzeve the goals and purposes for which CITY has
enacted the DEY ELOPM" T AGREEMENT ORDINANCE. In exchange for the
benefits provide :GITY, together with the public benefits served by development
of the SUBJECT PRW ERTY, RIVERVIEW desires to receive assurance that it may
proceed with the PROJECT on the SUBJECT PROPERTY in accordance with the
DEVELOPMENT APPROVALS. RIVERVIEW would not proceed to develop the
PROJECT at this time were it not assured that the entire PROJECT could be developed
on the SUBJECT PROPERTY in accordance with the DEVELOPMENT APPROVALS.

M. CITY and RIVERVIEW have taken all actions mandated by and fulfilled all
requirements set forth in the DEVELOPMENT AGREEMENT ORDINANCE of CITY.
DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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N. The following prior approvals of CITY have been granted with respeét to the
SUBJECT PROPERTY and RIVERVIEW'’s development of the PROJECT (collectively,
the “DEVELOPMENT APPROVALS"):

(1)  Those certain approvals listed upon EXHIBIT D to this
AGREEMENT, entitled “DEVELOPMENT APPROVALS,” attached
hereto and incorporated herein by this reference' and

AGREEMENT

Section 1. General Provisions

A. SUBJECT PROPERTY Des

County of Santa Clara, State of Ca ifOrmiz
Property Legal Descrlptlon attached g

effectuated, those d d
part of the SUBJE

/ 15 e upon the later of the EFFECTIVE DATE
B FECTIVE DATE of Ordinance No.

the expiration:o
terminated and’

C.

Formal written notices, demands, correspondence and communications between CITY
and RIVERVIEW shall be deemed sufficiently given if dispatched by postage-prepaid,
first class mail, or by personal service to the principal offices of CITY or RIVERVIEW, as
appropriate, and as set forth in SECTION 10 herein below. Such written notices,
demands, correspondence and communications may be directed in the same manner to

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.

: 5
927407 .doc




11/7/2012

such other persons and addresses as either party may from time to time designate by
notice to the other that meets the noticing provisions hereof.

D. Amendment or Cancellation of AGREEMENT

This AGREEMENT may be amended or cancelled, in whole or in part, from time to time
by mutual consent of the parties hereto, with CITY costs payable by amendment
applicants, in accordance with the provisions of California Government Code Sections
65867 and 65868 and the schedule of fees adopted by resolutiohiof CITY’s City
Council, subject to the following:

buildings, ora change in the permi ‘ :fdr reservation and dedication of
land, conditions, terms, restriction : s ' \tlng to subsequent

versely aﬁectlng vesting with respect to
‘ch amendment.

unreasonably wit

Section 2. Development of the SUBJECT PROPERTY

A VESTED ELEMENTS

The permitted use(s) of the SUBJECT PROPERTY, the maximum density and intensity
of use(s), the maximum height and maximum square footage of the proposed buildings

DRAFT--Centact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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and maximum residential units, as well as provisions for reservation or dedication of
land for public purposes, and provisions for public improvements, and other terms and
conditions of development applicable to the SUBJECT PROPERTY are referred to as
vested elements of this AGREEMENT (“VESTED ELEMENTS”) and are set forth in the
following documents and approvals as noted below:

(1) The DEVELOPMENT APPROVALS;

(2)  The PROJECT ENVIRONMENTAL:GEEARANCE;
(3)  This AGREEMENT.

d in order to provide

For purposes of this AGREEMENT, VESTED ELEMENTS are vés

L’u>Id|ng pefﬁhlt (including, among others,
tion of such respective PHASE.

satisfied ohcé RIVE
a foundation permit

all constitute a materlal breach of this AGREEMENT, in
T shall terminate and be of no further force and effect with
JASE for which RIVERVIEW has not yet obtained a building

respect to anyﬁ‘un‘ :
“construction.

permit and commen

(3) If this AGREEMENT terminates and RIVERVIEW has not
obtained a building permit for a future PHASE of the PROJECT, then such future
PHASE shall be subject to the INCLUSIONARY HOUSING POLICY existing as of the
date that RIVERVIEW obtains a building permit for such PHASE.

(4)  For purposes of this AGREEMENT, a PROJECT or PHASE
thereof shall be deemed completed upon receipt by RIVERVIEW of a Certificate of

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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Occupancy from the CITY. A “Certificate of Occupancy” shall mean the permit issued by
San Jose Building Division authorizing the initial occupancy of a residential unit,
including a temporary certificate of occupancy, for the PROJECT or the par’ucular
PHASE.

(5)  Notwithstanding any changes in the INCLUSIONARY
HOUSING POLICY that apply to rental units, RIVERVIEW shall not be required to

approved by CITY after the EFFECTIVE DATE provided tha ‘\{ERVIEW is in full
compliance with the terms of this AGREEMENT and the S FACTION
AGREEMENT.

(6)  The parties hereby ackng

(a)
AGREEMENT, including the satisfaction of
REQUIREMENTS asa matenai induceme

d)  Notwithstanding anything to the contrary in this
hout limitation, Section 2.b.(5)(c) above, if RIVERVIEW has
and building permits for and commenced construction of a

the PROJECT in accordance with the PHASING PLAN, the SATISFACTION
AGREEMENT, and this AGREEMENT. If for any reason notwithstanding the rights
described in the foregoing sentence, the effect of CITY’s exercise of RESERVED
POWER is to impose inclusionary housing requirements on the PROJECT despite this
AGREEMENT, CITY shall use other means or resources fo satlsfy those inclusionary
housing requirements for the PROJECT.

DRAFT-Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document,
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C. Reserved Discretionary Approvals

Planned Development Permit PD07-090 has been approved and adopted for the
development of the PROJECT on the SUBJECT PROPERTY and is a VESTED
ELEMENT under this AGREEMENT. RIVERVIEW will need to obtain further
discretionary approvals to complete construction and development of the PROJECT on
the SUBJECT PROPERTY as described in the VESTED ELEMENTS, including without
limitation the DEVELOPMENT APPROVALS (such necessary fyture approvals are
collectively referred to herein as “RESERVED DISCRETIONARY-APPROVALS”). CITY
agrees to cooperate with RIVERVIEW to facilitate the pro g of all future
applications for such RESERVED DISCRETIONARY A

other rules, regulations, ordina P icial ITY applicable to the ability

to develop the PROJE he, ! i 'y TY:as amended and except as

“ofichanges in CITY laws, regulations,
cal!y mandated and required by changes

(3) “fhis SECTION shall not be construed to limit the authority or
obligation of CITY to hold necessary public hearings or to limit the discretion of CITY or
any of its officers or officials with regard to rules, regulations, ordinances, laws and
entitlements of use which require the exercise of discretion by CITY or any of its officers
or officials, provided that subsequent discretionary actions shall not be in conflnct with
the VESTED ELEMENTS.

DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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(4)  Notwithstanding anything herein to the contrary, all applications for
approvais, permits and entitlements shall be subject to the development and processing
fees and taxes which are in force and effect at the time the application therefor is filed.

E. Nothing herein shall be construed to limit the authority of the CITY to
adopt and apply codes, ordinances, regulations and policies which have the legal effect
of protecting persons or property from dangerous or hazardous conditions which create
a substantial physical risk. This subsection is not intended to be.used for purposes of
general welfare or to limit intensity of development or use, b yrotect and recognize
the authority of the CITY to deal with endangerment’s not lately addressed at the
time of the adoption of this AGREEMENT.

tion standards or
' Xf grant of each

F. Codes, ordinances and regulations relating to cons
permlts for example bUIIdII‘lg and fire codes, shg 'apply as of the ti

Sonstruction if such Plan Check
onsistent with the adopted

for a given buﬂdlng to be used for the Plan Chetk
and construction commencement ogeurs in a mann
Building Codes.

Section.3. Obligations of the Pa ]

A, RIVERVIEW's Oblig

Develdpment. [ERIVERVIEW elects to develop the
JECT PR PERTY ERVIEW shall carry out its obligations to
RO CT as requsred by the DEVELOPMENT

PROJECT on the >
develop the SUBJE

The parties acknowledge and agree that development
Y is subject to the NORTH SAN JOSE POLICY, including
ing requirements and limitations for residential development in
‘POLICY area, as amended as of the EFFECTIVE DATE.

without I|m|tat|o
the NORTH SAN J¢

(b)  The parties further acknowledge their mutual
understanding that as of December 5, 2012: (i) the SUBJECT PROPERTY does not
contain an important, vital or driving industrial use, as only one of the structures located
on the SUBJECT PROPERTY is occupied; (ii) the SUBJECT PROPERTY is not
adjacent to an industrial use that would be adversely affected by a residential
development, and (iii) the SUBJECT PROPERTY is not located in close proximity to a
use that would create a hazardous condition for proposed residential development.

DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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(c) RIVERVIEW agrees to pay to CITY, by wire transfer
to an account selected by CITY and in the manner set forth in this AGREEMENT, a
contribution in the total amount of Three Million Dollars {$3,000,000) (the “HIGH RISE
INCENTIVE CONTRIBUTION"), due at the time that the first building permit is issued for
Parcel 1 of the PROJECT on the SUBJECT PROPERTY or by ‘ 201,
whichever date first occurs. :

B. CITY's Obligations.

FFECTIVE DATE of
Hct Type V construction

(1) Residential Construction, Upo
this AGREEMENT, CITY agrees to allow RIVERVIEW t
under the California Building Code for Parcels 2 and 3 {

construction under the Callfornla Building Code
on the SUBJECT PROPERTY CITY agrees

s adequate development of the
IVERVIEW the quantity of commercial

A. General Provisions. The provisions relating to defaults, remedies, termination and
annual review of this AGREEMENT shall be those provisions set forth in Sections 13
and 15 of the DEVELOPMENT AGREEMENT ORDINANCE, which are incorporated
herein by this reference. The goal of this AGREEMENT is to fully implement the
PROJECT on the SUBJECT PROEPRTY as described in this AGREEMENT.
Reasonable notice and a reasonable opportunity to cure a default under this

DRAFT--Contact the Office of the City Clerk at (408)535-126C or CityClerk@sanjoseca.gov for final document.
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AGREEMENT shall be provided by each party to the other in order to allow the intended
implementation of this AGREEMENT according to its terms and provisions.

B. Developer Default; Enforcement. No building permit shall be issued or building
permit-application accepted for the building shel! of any structure on the SUBJECT

- PROPERTY unless it is a high rise development that comports with the
DEVELOPMENT APPROVALS if RIVERVIEW is in default under the terms and
conditions of this AGREEMENT.

C. Default by City. In the event CITY is in default under.tf
AGREEMENT, CITY agrees that RIVERVIEW shall not
1, 2 or 3 of the PROJECT in the manner described under: (
cures such default, and any resulting delays in RIVE ViEW’s perf
caused by CITY'’s default shall not constitute grouinds for termination:of:cancellation of
this AGREEMENT by CITY due to and to the‘ of such resulting perfermance
delays by RIVERVIEW. i

terms of this
ligated to develop Parcel
) EEMENT, until CITY

sdies, a party may institute
or other injunctive or declaratory
2.CITY be liable in damages for

D. Legal Actions. In addition to any other righ
legal proceedings for mandamus, specmc perform
relief to enforce this AGREEMENT ;
any breach or violation of this AGREENE

EMENT or to enforce any provision
ch action shall be entitled to reasonable attorney’s fees,

RIVERVIEW hereby“agrees to and shall hold CITY, its elective and appointive boards,
commissions, officers, agents and employees harmless from any liability for damage or
claims for damage for personal injury, including death, as well as from claims for
property damage which may arise from RIVERVIEW’S or RIVERVIEW's contractors’,
subcontractors’, agents’ or employees’ operations under this AGREEMENT, whether
such operations be by RIVERVIEW, or by any of RIVERVIEW’s contractors,
subcontractors, or by any one or more persons directly or indirectly employed by, or
acting as agent for RIVERVIEW or any of RIVERVIEW's contractors or subcontractors,

DRAFT--Contact the Office of the City Clerk af (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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excepting suits and actions brought by the RIVERVIEW for default of this AGREEMENT
or arising from the sole active negligence or willful misconduct of the CITY.

RIVERVIEW agrees fo and shall pay CITY's costs of defense (or, at the sole option of
CITY, RIVERVIEW shall defend with counsel approved by the City Attorney) and
indemnify CITY and its elective and appointive boards, commissions, officers, agents
and employees from any suits or actions at law or in equity arising out of the execution,
adoption or implementation of this AGREEMENT (exclusive of any such actions brought
by RIVERVIEW), such indemnification to include all costs of defense judgments and
any awards of attorneys’ fees.

Section 6. PROJECT as a Private Undertaking.

development of the SUBJECT PROPERTY i
development. No partnership, joint venture.
RIVERVIEW and CITY is formed by this AG

Section 7.

GeneraliNo Third Part Beneficiairv

inance or building regulation adopted by
s, regulations and policies applicable to

is con31stent ws
ORDINANCE.

C. - Nothing in this AGREEMENT is intended to create duties or
obligations to or rights in third parties not parties to this AGREEMENT.

Section 8. Duplicate Originals.

This AGREEMENT is executed in (__ ) duplicate originals, each of which is
deemed to be an original. This AGREEMENT consists of pages and C
exhibits which together constitute the entire understanding and agreement of the parties

DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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with respect to the matters covered hereunder. This AGREEMENT may be executed in
counterparts which, in the aggregate, shall constitute a whole and complete document.
Said exhibits are identified as follows:

Exhibit “A” Legal Description
of SUBJECT
PROPERTY

Exhibit B ' * PHASING PLAN

Exhibit C MAP of SUBJE(
PROPERTY.

Exhibit D

Section 9. Enforced Delay

party shall be deemed to be
niance or failure to perform

earthquakes, fires, incle
restrictions imposed orimandated. | I governmental‘éntities in connection with

onstruction or permanent financing for
. for excused performance when such

Sn of time for such cause will be granted
lay, or longer, as may be and when mutually agreed

e .
r“of Planning, Building and Code Enforcement
Santa Clara Street, 12" Floor Tower

California 95113

Riverview: Riverview Apartment Development LLC
c/o The Irvine Company LLC
Attn: Legal Affairs
550 Newport Center Drive
Newport Beach, California 92660

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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Section 11. Recordation

Within ten (10) days after the EFFECTIVE DATE, the CITY’s City Clerk shall have this
AGREEMENT recorded with the County Recorder. If the parties to this AGREEMENT
or their successors in interest amend, cancel, or if either party terminates this
AGREEMENT as hereinabove provided, CITY's City Clerk shall have notice of such
action recorded with the County Recorder. RIVERVIEW shall be responsible for any
recording charges incurred by CITY pursuant to this AGREEMENT.

Section 12. Number of Days

unless otherwise specified, provided that if the last
reply to a notice or to undertake any other action

the notice shall be the next succeeding CITY,

Section 13. No Party Drafter: Captions

be necessary or"b “achieve the purposes and objectives of this AGREEMENT.

Section 16. Coope;;ltion and Nor_\-lnterference

RIVERVIEW and CITY, each, shall refrain from doing anything that would render its
performance under this AGREEMENT impossible and each shall do everything which
this AGREEMENT contemplated that the party shall do to accompllsh the objectives
and purposes of this AGREEMENT.

DRAFT-Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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IN WITNESS WHEREOF, this AGREEMENT is entered into by the parties hereto and
made effective as of the EFFECTIVE DATE set forth hereinabove.

‘CITY”

CITY of San Jose, a municipal
corporation

Approved as to form:

Senior Deputy City Attorney

7 DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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EXHIBIT “A”

SUBJECT PROPERTY LEGAL DESCRIPTION

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.
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EXHIBIT “B”
PHASING PLAN

e Second and Third Phases — Commence construction by September 30, 2013
Complete construction by March 30, 2016
Second Phase — 115 units (Parcel 6} — where are
Parcel numbers shown? .
Third Phase — 200 units (Parde

Parcel 1 wi 'K::,'__ e delivered first

Where are Phases described/labeled?]

DRAFT--Contact the Office of the City Clerk at (408)535-1260 or CityClerk@sanjoseca.gov for final document.

18
927407.doc




1/7/12012

EXHIBIT “C”

Map of Parcels 1-6 .
[Where is this defined or referred to in
AGREEMENT?]

DRAFT--Contact the Office of the City Clerk at {(4068)535-1260 or CityClerk@sanjoseca.gov for final document.
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EXHIBIT “D”
DEVELOPMENT APPROVALS

General Plan Amendment: GP05-04-08
Planned Development Zoning: PDC07-057
Planned Development Permit: PD07-090
Tentative Map:; PT07-101

Planned Development Permit Amendment: PDA07-090-01 (Revise Phasing)

Planned Development Permit Amendment: PDA07-090-02 (Architecture, reduce units)
Planned Development Permit Amendment: PDA07-090-0 € Removal}

Planned Development Permit Amendment: PDA07-090 ase 1) - pending
Permit Adjustment: AD10-077 (Permit Extension)
Permit Adjustment: AD12-216 (Street light fixtures)
Permit Adjustment: AD12-539 (Phase 5)
Permit Adjustment: AD12-540 (Phase 6)
Permit Adjustment: AD12-755 (Temporary G

DRAFT--Contact the Office of the City Clerk at {408)535-1260 or CityClerk@sanjoseca.gov for final document.
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