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PROJECT DESCRIPTION:  Conditional Use 
Permit to allow the conversion of an existing, 
legal-nonconforming, single-family house into 
a residential care facility for the elderly with 
up to twelve (12) beds, and the conversion of 
the existing basement into living area on a 
0.15 gross acre site in the CN Commercial 
Neighborhood Zoning District. 
 
LOCATION:  West side of Clark Street, 
approximately 180 feet southerly of Willow Street (1115 Clark Street) 

Zoning CN Commercial Neighborhood 
Envision 2040 
General Plan 

Neighborhood/Community 
Commercial 

Council District 6 
Annexation Date October 1, 1936 
SNI No 
Historic Resource No 
Redevelopment Area No 
Specific Plan No 
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RECOMMENDATION 
 
The Planning staff recommends that the Planning Commission approve the requested Conditional Use 
Permit for the following reasons: 

1. The proposed project furthers the City’s Envision San José 2040 General Plan Policies, such as the 
Goals and Policies for High-Quality Living Environments, which encourages the equitable 
distribution of residential social service programs (e.g., board and care facilities) throughout the 
City, especially in areas with access to transit, rather than concentrating them in a few areas. 

2. The proposed project conforms to the regulations of the Zoning Ordinance.  

3. The project is compatible with surrounding mix of commercial and residential land uses. 

 
BACKGROUND & PROJECT DESCRIPTION 

On January 7, 2011, Timothy Jennings filed a Conditional Use Permit to allow the conversion of an 
existing, legal-nonconforming, single-family house into a twelve (12) bed residential care facility for the 
elderly and an approximately 1,200-square foot addition.  The Zoning Ordinance allows such uses in the 
CN Commercial Neighborhood Zoning District with the issuance of a Conditional Use Permit. 

The site is developed with a single-family residence that 
was built circa 1906.  As a result of modifications to the 
exterior, the existing structure lacks its original integrity. 
The residence is a legal-nonconforming structure 
because the site was rezoned to a commercial 
designation after the structure was legally constructed. 

In 2003, the applicant applied for a Special Use Permit 
(SP03-036) to allow the expansion of the legal non-
conforming residence to facilitate a larger basement for 
the purpose of a second living unit.  This request was 
denied.  The Planning Director found that the proposed 
enlargement and structural alteration of the existing 
structure on the site did not conform to the San José Municipal Code in that it allowed for subsequent 
expansion of the legal nonconforming single-family use to include a second dwelling unit.  

The proposed residential use is a commercial enterprise that is subject to commercial impact fees and taxes, 
therefore it would be considered a commercial use, and not the expansion of a legal-nonconforming 
residence. 

 
ANALYSIS 
 
The project was analyzed with respect to the following: 1) Envision San José 2040 General Plan, 2) 
Zoning Ordinance, 3) area compatibility, and 4) CEQA.  
 
Envision San Jose 2040 General Plan Conformance 
 
Based on the information provided for the project, the proposed use furthers the City’s Envision San 
Jose 2040 General Plan Goals and Policies for High-Quality Living Environments. The Policies 



File No. CP11-002 
Page 4 of 5 

 

encourages the equitable distribution of residential social service programs (e.g., board and care 
facilities) throughout the City, especially in areas with access to transit, rather than concentrating them 
in a few areas.  Also, the policy encourages care facilities for more than six persons to be located in 
areas with access to transit, retail, services, and other amenities. The proposed use is consistent with the 
General Plan policies in that the facility is located near the Number 25 bus route which travels along 
Willow Street and has a stop at the Tamien Light Rail and Caltrain stations.  The facility is located 
within 1,000 feet of retail, services, and restaurants. 
 
The Neighborhood/Community Commercial designation supports a very broad range of commercial 
activity, including commercial uses that serve the communities in neighboring areas.  The uses typically 
have a strong connection to and provide services and amenities for the nearby community and should be 
designed to promote that connection with an appropriate urban form that supports walking, transit use 
and public interaction.  A residential care facility for the elderly is consistent with this designation in that 
it provides an amenity and is within close proximity to transit and services. 
 
Zoning Ordinance  
 
Parking 
 
The Zoning Ordinance requirement for a residential care facility is one (1) space for the first six (6) client 
beds, plus one (1) space for each additional four (4) client beds (or portion thereof), plus one (1) space for 
each employee or staff member.  The proposed facility would house up to 12 clients, which requires 3 
parking spaces.  There are 4 parking spaces already being provided on-site, which allows for one (1) 
staff member at a time. 
 
Area Compatibility 
 
The proposed uses are compatible with the characteristics of the surrounding neighborhood and site.  
Land uses in the area surrounding the site are predominantly residential along Clark Street.  The 
proposed project includes minor exterior modifications, such as the addition of a basement and front 
porch consistent with the surrounding houses.  Therefore, the introduction of this use into this setting is 
not expected to negatively impact the area. 
 
As a condition of this permit the applicant will be required to make a few subsequent modifications to 
the structure to facilitate proper handicap (ADA) access at the front porch for building access.  This may 
require the integration of a lift next to the front porch.  Additionally, the plans will need further 
modifications so that there is handicap access from the rear parking area to both levels of the building.  
Currently, the plan does not provide handicap access between the basement level and the upper living 
level of the house without exiting the building.  To remedy this, a small building addition to the rear of 
the structure may be necessary to house the lift which is currently shown outside the building.   
 
Environmental Review 
 
The project was found to be exempt from environmental review under Section 15301(e)(2):  Existing 
Facilities, of the CEQA Guidelines, which exempts the operation, licensing, or minor alteration of 
existing private facilities, involving negligible or no expansion of use.  The project involves the 
construction of a 1,200 square-foot addition (basement) and the use of the building as a residential care 
facility for the elderly.  The project is in an area where all public services and facilities are available, and 
the area in which the project is located is not environmentally sensitive. 





RESOLUTION NO.  
 

Resolution of the Planning Commission of the City of San José granting a 
Conditional Use Permit to use certain real property described herein for the 
purpose of allowing the conversion of an existing, legal-nonconforming, single-
family house into a residential care facility for the elderly with up to twelve (12) 
beds, and the conversion of the existing basement into living area on a 0.15 gross 
acre site in the CN Commercial Neighborhood Zoning District located on the west 
side of Clark Street, approximately 180 feet southerly of Willow Street (1115 
Clark Street). 

 
FILE NO. CP11-002 

 
BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY OF SAN JOSÉ: 

 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José 

Municipal Code, on January 7, 2011, an application (File No. CP11-002) was filed for a 

Conditional Use Permit for the purpose of allowing the conversion of an existing, legal-

nonconforming, single-family house into a residential care facility for the elderly with up to 

twelve (12) beds, and the conversion of the existing basement into living area on that certain real 

property (hereinafter referred to as "subject property"), situate in the CN Commercial 

Neighborhood Zoning District, located at 1115 Clark Street, San José, and 

 WHEREAS, the subject property is all that real property described in Exhibit "A," which 

is attached hereto and made a part hereof by this reference as if fully set forth herein; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

José Municipal Code, this Planning Commission conducted a hearing on said application, notice 

of which was duly given; and 

 WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity 

to be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the 

reports and recommendation of the Director of Planning, Building and Code Enforcement; and 

 WHEREAS, at said hearing, this Planning Commission received in evidence a 

development plan for the subject property entitled, "Conditional Use Permit Application for 

Basement and Change of Usage,” dated December 1, 2011.  Said plan is on file in the 

Department of Planning, Building and Code Enforcement and is available for inspection by 
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anyone interested herein, and said development plan is incorporated herein by this reference, the 

same as if it were fully set forth herein; and 

 WHEREAS, said hearing was conducted in all respects as required by the San José 

Municipal Code and the rules of this Planning Commission;  

NOW, THEREFORE: 

After considering evidence presented at the Public Hearing, the Planning Commission finds that the 
following are the relevant facts regarding this proposed project: 

1. The applicant is requesting the subject Conditional Use Permit to allow a twelve (12) bed 
residential care facility for the elderly in an existing, legal-nonconforming, single-family 
residence. 

2. The General Plan encourages the equitable distribution of residential social service programs 
(e.g., board and care facilities) throughout the City, especially in areas with access to transit, 
rather than concentrating them in a few areas. 

3. The subject site is designated Neighborhood/Community Commercial on the Envision San 
José 2040 General Plan Land Use/Transportation Diagram. 

4. The Neighborhood/Community Commercial designation supports a very broad range of 
commercial activity, including commercial uses that serve the communities in neighboring 
areas. Neighborhood/Community Commercial uses typically have a strong connection to and 
provide services and amenities for the nearby community and should be designed to promote 
that connection with an appropriate urban form that supports walking, transit use and public 
interaction. 

5. The subject site is zoned CN Commercial Neighborhood and is 0.15 acres in size.  

6. Residential care facilities for seven or more residents require a Conditional Use Permit in the 
CN Commercial Neighborhood Zoning District. 

7. The site is developed with a single-family residence that was built circa 1906.   

8. As a result of modifications to the exterior, the existing structure lacks its original 
architectural integrity. 

9. The residence existed at the time the site was zoned for commercial uses and is legal non-
conforming. 

10. Special Use Permit (SP03-036) to allow the expansion of the legal-nonconforming residence 
was denied in 2004, because the proposed enlargement and structural alteration of the 
existing structure on the site did not conform to the San José Municipal Code in that it would 
have resulted in the conversion of legal non-conforming single-family use to a multi-family 
use. 

11. The proposed residential care facility is a commercial use, and not the expansion of a legal-
nonconforming residential use. 

12. The existing structure is 1,196 square feet. 

. 



File No. CP11-002 
Page 3 of 8 

 

13. The proposal includes the addition of a new, 1,150 square-foot basement living area and a 51 
square-foot front porch addition. 

14. The total proposed square-footage is 2,397. 

15. The project will include a condition for a subsequent Permit Adjustment to address 
appropriate ADA building access which may result in the need for a minor building addition 
to the rear of the existing structure. 

16. The parking requirement for a residential care facility is one (1) space for the first six (6) client 
beds, plus one (1) space for each additional four (4) client beds (or portion thereof), plus one (1) 
space for each employee or staff member. 

17. The project plans provide 4 on-site parking spaces.   
 
The Planning Commission concludes and finds, based on the analysis of the above facts, that: 

1. The proposed project is consistent with the adopted Envision San José 2040 General Plan 
Land Use Transportation Diagram. 

2. The proposed project complies with all applicable provisions of the Zoning Ordinance. 

3. The proposed project is in compliance with the California Environmental Quality Act. 

4. The proposed use is compatible with the surrounding neighborhood. 
 
Furthermore, the Planning Commission concludes and finds, based on the analysis of the above 
facts, that: 

1. This Conditional Use Permit, as issued, furthers the policies of the General Plan, in that the 
project conforms to the General Plan Land Use/Transportation Diagram designation of 
Neighborhood/Community Commercial. 

2. The interrelationship between the orientation, location and elevations of the proposed parking 
area and other uses on-site are mutually compatible and aesthetically harmonious in that: 

a. Sufficient open space separates all structure(s) and uses. 

b. Parking spaces are conveniently located in relation to the uses they support. 

3. The orientation, location and elevation of the proposed building(s), structure(s) and other 
uses on the site are compatible with and are aesthetically harmonious with adjacent 
development or the character of the neighborhood in that: 

a. The proposed structure’s height, materials, and colors are similar to surrounding 
buildings and structures. 

b. The proposed structure does not unreasonably interfere with the light and air available to 
adjacent sites. 

4. The environmental impacts of the project will not have an unacceptable negative effect on 
adjacent property or properties in that: 

a. Under the provisions of Section 15301(e)(2) of the State Guidelines for Implementation of 
the California Environmental Quality Act (CEQA), this project is exempt from the 
environmental review requirements of Title 21 of the San José Municipal Code, 

. 
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b. The proposed project will not individually or cumulatively have an adverse effect on 
wildlife resources, as defined in Section 711.2 of the California Department of Fish and 
Game Code. 

5. Landscaping, irrigation systems, walls and fences, features to conceal outdoor activities, 
exterior heating, ventilating, plumbing, utility and trash facilities are sufficient to maintain 
the appearance of the neighborhood. 

6. Traffic access, pedestrian access and parking are adequate in that: 

a. The proposed number, size and access of parking spaces comply with the requirements of 
the Zoning Ordinance. 

 
Finally, based on the above-stated findings and subject to the conditions set forth below, the 
Planning Commission finds that: 

1. The proposed use at the location requested will not:  

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or 
working in the surrounding area; or  

b. Impair the utility or value of property of other persons located in the vicinity of the site; 
or 

c. Be detrimental to public health, safety or general welfare; and 

2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, 
parking and loading facilities, landscaping and other development features prescribed in this 
title, or as is otherwise required in order to integrate said use with the uses in the surrounding 
areas; and 

3. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the kind 
and quality of traffic such use would generate; and  

b. By other public or private service facilities as are required. 
 
In accordance with the findings set forth above, a Conditional Use Permit to use the subject 
property for said purpose specified above and subject to each and all of the conditions hereinafter 
set forth is hereby granted.  This Planning Commission expressly declares that it would not have 
granted this permit except upon and subject to each and all of said conditions, each and all of 
which conditions shall run with the land and be binding upon the owner and all subsequent owners 
of the subject property, and all persons who use the subject property for the use conditionally 
permitted hereby.  
 
CONDITIONS  
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 

and valid appeal of this Permit within the applicable appeal period, such inaction by the 

. 
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applicant shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and  

b. Agreement by the applicant to be bound by, to comply with, and to do all things required 
of or by the applicant pursuant to all of the terms, provisions, and conditions of this 
permit or other approval and the provisions of Title 20 applicable to such Permit. 

2. Permit Expiration.  This Conditional Use Permit shall automatically expire two years from 
and after the date of adoption of the Resolution by the Planning Commission, or by the City 
Council on appeal, granting this Permit, if within such two-year period, the construction of 
improvements as well as the proposed use has not commenced, pursuant to and in accordance 
with the provisions of this Conditional Use Permit.  The date of adoption is the date the 
Resolution granting this Conditional Use Permit is approved by the Planning Commission.  
The Director of Planning may approve a Permit Adjustment/Amendment extending the permit 
in accordance with Title 20. 

3. Use Allowance.  This permit allows a residential care facility for the elderly for up to 12 beds. 

4. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the City of 
San José shall provide notice to the applicant for, or recipient of, such approval that no vested 
right to a Building Permit shall accrue as the result of the granting of such approval when and if 
the City Manager makes a determination that the cumulative sewage treatment demand of the 
San José-Santa Clara Water Pollution Control Plant to treat such sewage adequately and within 
the discharge standards imposed on the City by the State of California Regional Water Control 
Board for the San Francisco Bay Region.  Substantive conditions designed to decrease sanitary 
sewage associated with any land use approval may be imposed by the approval authority. 

5. Building Permit/Certificate of Occupancy.  Procurement of a Building Permit and/or 
Certificate of Occupancy from the Building Official for the structures described or 
contemplated under this permit shall be deemed acceptance of all conditions specified in this 
permit and the applicant's agreement to fully comply with all of said conditions.  No change 
in the character of occupancy or change to a different group of occupancies as described by 
the “Building Code” shall be made without first obtaining a Certificate of Occupancy from 
the Building Official, as required under San José Municipal Code Section 24.02.610, and any 
such change in occupancy must comply with all other applicable local and state laws. 

6. Conformance with Plans.  Except as noted with condition #7 below, construction and 
development shall conform to approved development plans entitled, "Conditional Use Permit 
Application for Basement and Change of Usage,” dated December 1, 2011, on file with the 
Department of Planning, Building and Code Enforcement, and to the San José Building Code 
(San José Municipal Code, Title 24). 

7. Permit Adjustment Required.  Prior to the issuance of a Building Permit, the applicant shall 
secure and agree to implement a Permit Adjustment to address the following: 

a. The project shall be modified to facilitate proper handicap (ADA) access at both the front 
and rear of the building to facilitate convenient access to the street and rear parking area.  

b. The project shall be modified to facilitate proper interior handicap (ADA) access between 
the basement level and main level of the house.  A small addition to the rear of the house 

. 
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that does not interfere with the parking area may be considered to facilitate compliance 
with this requirement.  

8. Nuisance.  This use shall be operated in a manner which does not create a public or private 
nuisance.  Any such nuisance must be abated immediately upon notice by the City. 

9. Operational Restrictions.  There are 4 parking spaces on site available to the facility.  Said 
facility shall comply with the parking requirements related to resident clients and staff per 
Table 20-190 of Title 20 of the San Jose Municipal Code as follows: 

1-6 clients 3 on-site staff 4 parking spaces 

7-10 clients 2 on-site staff 4 parking spaces 

11-12 clients  1 on-site staff 4 parking 

1-12 clients No on-site staff 4 parking 

 

10. Other Permits Required.  The applicant shall secure and maintain full compliance with any 
and all permits or licenses required from the State or County for the subject use. 

11. Landscaping.  Planting and irrigation are to be provided, as indicated, on the final approved 
plan set.  Landscaped areas shall be maintained and watered and all dead plant material is to be 
removed and replaced by the property owner.  Irrigation is to be installed in accordance with 
Part 4 of Chapter 15.10 of Title 15 of the San José Municipal Code, Water Efficient Landscape 
Standards for New and Rehabilitated Landscaping and the City of San José Landscape and 
Irrigation Guidelines. 

12. Anti-Graffiti.  The applicant shall remove all graffiti from buildings, fences, and wall surfaces 
within 48 hours of defacement. 

13. Anti Litter.  The site and the adjoining street frontage shall be maintained free of litter, refuse, 
and debris.  

14. Lighting.  New on-site lighting shall use low-pressure sodium fixtures and be designed, 
controlled, and maintained so that no light source is visible from outside of the property.  
Lighting shall be designed and maintained to prevent light trespass onto adjacent properties. 

15. Outdoor Storage.  No outdoor storage is permitted. 

16. Refuse.  All trash shall be effectively screened from view and covered and maintained in an 
orderly state to prevent water from entering into the garbage container.  Trash areas shall be 
maintained in a manner to discourage illegal dumping. 

17. Tree Removal.  No tree larger than 56 inches in circumference, at a height of 24 inches above 
grade, shall be removed without a Tree Removal Permit issued by the Director of Planning.  

18. Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the 
following requirements must be met to the satisfaction of the Chief Building Official: 

. 
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a. Construction Plans.  This permit file number, CP11-002, shall be printed on all 
construction plans submitted to the Building Division. 

b. ADA access.  The developer shall comply with condition #8 of this permit. 

19. Public Works Clearance for Building Permit(s):  Prior to the issuance of Building Permits, 
the applicant will be required to have satisfied all of the following Public Works conditions.  
The applicant is strongly advised to apply for any necessary Public Works permits prior to 
applying for Building permits. 

a. Sewage Fees:  In accordance with City Ordinance all storm sewer area fees, sanitary 
sewer connection fees, and sewage treatment plant connection fees, less previous credits, 
are due and payable. 

b. Minor Improvement Permit: The public improvements conditioned as part of this permit 
require the execution of a Minor Street Improvement Permit that guarantees the 
completion of the public improvements to the satisfaction of the Director of Public 
Works.  This permit includes privately engineered plans, insurance, surety deposit, and 
engineering and inspection fees. 

c. Transportation: The projected traffic for this project was reviewed and found to be 
minimal; therefore no further traffic analysis is required. 

d. Stormwater Runoff Pollution Control Measures: This project must comply with the 
City’s Post-Construction Urban Runoff Management Policy (Policy 6-29) which requires 
implementation of Best Management Practices (BMPs) that include site design measures, 
source controls, and stormwater treatment controls to minimize stormwater pollutant 
discharges.  Post-construction treatment control measures, shown on the project’s 
Stormwater Control Plan, shall meet the numeric sizing design criteria specified in City 
Policy 6-29. 

e. Parks: This residential project is subject to the payment of park fees in-lieu of land 
dedication under either the requirements of the City’s Park Impact Ordinance (Chapter 
14.25 of Title 14 of the San Jose Municipal Code) or the Parkland Dedication Ordinance 
(Chapter 19.38 of Title 19 of the San Jose Municipal Code). 

f. Street Improvements: 

1) Applicant shall be responsible to remove and replace curb, gutter, and sidewalk 
damaged during construction of the proposed project. 

2) Remove and replace broken or uplifted curb, gutter, and sidewalk along project 
frontage. 

3) Remove pavers within existing parkstrip area and provide ground cover. 

g. Electrical:  Existing electroliers along the project frontage will be evaluated at the public 
improvement stage and any street lighting requirements will be included on the public 
improvement plans 

. 
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h. Street Trees:  Install street trees within public right-of-way along entire project street 
frontage per City standards; refer to the current “Guidelines for Planning, Design, and 
Construction of City Streetscape Projects”.  Street trees shall be installed park strip.  
Obtain a DOT street tree planting permit for any proposed street tree plantings. 

20. Revocation, Suspension, Modification.  This Conditional Use Permit may be revoked, 
suspended or modified by the Planning Commission, or by the City Council on appeal, at any 
time regardless of who is the owner of the subject property or who has the right to possession 
thereof or who is using the same at such time, whenever, after a noticed hearing in 
accordance with Part 3, Chapter 20.44, Title 20 of the San José Municipal Code it finds: 

a. A violation of any conditions of the Conditional Use Permit was not abated, corrected or 
rectified within the time specified on the notice of violation; or 

b. A violation of any City ordinance or State law was not abated, corrected or rectified 
within the time specified on the notice of violation; or 

c. The use as presently conducted creates a nuisance 

21. Compliance Review.  A Compliance Hearing may be required at the discretion of the 
Director of Planning.  

APPROVED and issued this 8th day of February 2012, by the following vote: 
 
 AYES: 
 
 NOES: 
 
 ABSENT: 
 
ABSTAIN: 
 
 
 
     ________________________________ 
     Chairperson 
 
ATTEST: 
 
Joseph Horwedel, Secretary 
 
 
 
Deputy 
 

NOTICE TO PARTIES 

The time within which judicial review must be sought to review this decision is governed by the 
provisions of the California Code of Civil Procedure Section 1094.6. 
















