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STAFF REPORT 
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FILE NO.:  CP11-020 Submitted:  April 1, 2011 
 
PROJECT DESCRIPTION:   
Conditional Use Permit to allow a drinking 
establishment with late-night operating hours 
(after midnight) until 2:00 a.m. in conjunction 
with an existing 2,100 square-foot public 
eating establishment (Peggy Sue’s) on an 
approximately 0.84-gross-acre site  
 
LOCATION:   
West side of North San Pedro Street 
approximately 100 feet northerly of Santa Clara Street  
(29 North San Pedro Street) 

Zoning DC-Downtown Primary 
Commercial 

General Plan Core Area 
Council District 3 
Annexation Date March 27, 1850 (Original City) 
SNI N/A 
Historic Resource Yes 
Redevelopment Area Yes 
Specific Plan No 

 
 
                                                                       Aerial Map                                                                        N 
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RECOMMENDATION 
 
Planning staff recommends the Planning Commission approve the proposed Conditional Use Permit on 
the subject site for the following reasons: 
 
1. The subject Conditional Use Permit is consistent with the San Jose 2020 General Plan and its goals 

and policies, specifically: 

a. The use is consistent with the site’s General Plan Land Use/Transportation Diagram designation of 
Core Area in that commercial uses, such as eating and drinking establishments, are intended uses 
under this designation. 

b. The project furthers the Downtown Revitalization Major Strategy by promoting a mix of uses and 
attracting visitors to the downtown. 

2. The project conforms to Council Policy 6-23, Guidelines for Evaluation of Nightclubs and Bars. 
 
3. As conditioned, the project conforms to City Council Policy 6-27:  Evaluation of 24-Hour Uses.   
 
BACKGROUND AND DESCRIPTION 
 
On April 1, 2011, Marcello America applied for a Conditional Use Permit for the subject site to allow a 
drinking establishment with late-night operating hours (after midnight) until 2:00 a.m. in conjunction with 
an existing 2,100-square-foot public-eating establishment (Peggy Sue’s) on an approximately 0.84-gross-
acre site.  The site is located in the DC-Downtown Primary Commercial Zoning District. This District 
requires a Conditional Use Permit for a drinking establishment, defined as a business that serves alcohol 
independent of meals.  Uses other than drinking establishments that operate between the hours of 
midnight and 6 a.m. would normally be subject to a Special Use Permit, however, if the use involves a 
drinking establishment, a Conditional Use Permit is required.  The DC-Downtown Primary Commercial 
Zoning District does not require parking for the said use.   

The subject building is a City Landmark listed on the City of San Jose’s Historic Resource Inventory. No 
changes to the exterior of the building are proposed under this proposal.   

 
Permit History 
 
Peggy Sue’s is an existing full-service restaurant on San Pedro Square. The subject tenant space at 29 San 
Pedro Street has an existing sidewalk café that was approved in 1997 with a Sidewalk Café Permit (File No. 
RSC97-012). In 2005, improvements to the site’s building façade, the sidewalk café, and the connecting 
outdoor patio area which wraps around the side of the building were approved by a Permit Adjustment (File 
No. AD05-318).  
 
There is no previous permit history for approval of late-night use or a drinking establishment at the subject 
address. However, several surrounding tenant spaces have had conditional use permits recently approved for 
drinking establishments and late-night hours of operation from midnight to 2:00 a.m. seven nights a week. 
The nearest establishment that is permitted to operate such uses is located within the same building as Peggy 
Sue’s, at 25 North San Pedro Street (O’Flaherty’s). At this location, in January 2011, O’Flaherty’s was 
approved for a drinking establishment with late-night hours of operation from midnight to 2:00 a.m. seven 
days a week 
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The applicant has stated that he intends to provide full-meal service during all hours of operation, including 
late-night hours. However, the Conditional Use Permit application as proposed, would allow the flexibility to 
serve alcohol independent of meals, including during the hours from midnight to 2:00 a.m. 
 
Site and Surrounding Uses 
 
The subject site is located on the west side of North San Pedro Street, approximately 100 feet 
northerly of Santa Clara Street (29 North San Pedro Street) in the DC-Downtown Primary 
Commercial Zoning District. Surrounding land uses consist of a mix of commercial and residential 
land uses including other restaurants, drinking establishments, and multi-family residential uses in 
apartments over commercial space on Santa Clara Street.  Other nearby residential uses include 
the new Axis residential high-rise building on the corner of Carlysle Street and Notre Dame 
Avenue, which is more than 500 feet from the outdoor patio on the subject site.  
 
ANALYSIS 
 
The proposed Conditional Use Permit is analyzed with respect to: 1) conformance with the San Jose 2020 
General Plan; 2) conformance with City Council Policy 6-27 for the Evaluation of 24-Hour Uses; 3) 
conformance with City Council Policy 6-23 Guidelines for the Evaluation of Nightclubs  
and Bars, and 4) conformance with the California Environmental Quality Act (CEQA). 
 
San Jose 2020 General Plan Conformance 
 
The subject site is designated Core Area on the San José 2020 General Plan Land Use/Transportation 
Diagram. The intent of the designation is to support a vibrant 24-hour activity center for the City of San 
José that serves both as an employment center and as a focal point for cultural and recreational activities.  
The Core Area designation allows office, service, retail, residential, and entertainment uses. The proposed 
uses are consistent with the Core Area designation in that commercial uses, such as an eating and drinking 
establishment, are intended uses under this designation.  The proposed uses also further the General Plan 
Downtown Revitalization Major Strategy. This Strategy encourages new investment in and around the 
Downtown to create a prominent and attractive place with a vibrant mix of uses. 
 
City Council Policy 6-27:  Evaluation of 24-Hour Uses   
 
The City Council Policy, Evaluation of 24-Hour Uses, is intended to assure compatibility of uses 
operating between 12:00 midnight and 6:00 a.m. with surrounding land uses. In regard to bars, the Policy 
states that uses under this category should meet the City Council Policy on the Guidelines for Evaluation 
of Nightclubs and Bars, and that if they conform to Council Policy 6-23 then they are in conformance 
with Council Policy 6-27. 
 
City Council Policy 6-23:  Guidelines for Evaluation of Nightclubs and Bars 
 
The City Council Policy, Guidelines for Evaluation of Nightclubs and Bars, is intended to facilitate the 
evaluation process for individual permit applications by identifying the needed project characteristics that 
are necessary for approval. The applicable project characteristics are noted below.   
 
1. It is the responsibility of the Chief of Police to evaluate all bar and nightclub proposals to ensure the 

safety and security of both patrons and citizens. Conditions may be imposed to monitor bars and 
nightclubs and to discourage nuisance activities. These conditions may include such requirements as 
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interior or exterior security guards, additional lighting, limited occupancy, and modifications or 
controls or procedures to increase effective law enforcement. 

 
The Police Department has stated it is neutral toward this Conditional Use Permit if specific 
conditions are included as recommended in the Police Memo. These conditions are as follows: 

 
a. Additional Permits.  The operator shall obtain and maintain all applicable permits from other 

agencies required per the San José Municipal Code including but not limited to required permits 
from the San Jose Police Department, a license from the State of California Department of 
Alcoholic Beverage Control (ABC) and Fire Department conditions. 

b. Hours of Operation.  Hours of operation to cease at 2:00 a.m. on Friday and Saturday only and   
12:00 a.m. Sunday to Thursday.  Full kitchen service and full menu service shall be offered during all 
hours of operation, daily. 

c. Operations Plan.  If any element of the operations plan conflicts with any conditions included in this 
permit, the conditions of the permit shall take precedence. Any change to the Operations Plan shall 
require approval of the Director of Planning in the form of a Permit Adjustment or Amendment.  

d. Noise and Acoustics.  During the hours of operation, amplified sound shall be carefully regulated to 
ensure compatibility with adjacent uses and conformance with the General Plan noise policy. 

e. Cover Charge:  No cover charge may be charged. 

f. Security: A minimum of one security officer shall be on duty for every 50 patrons using the 
restaurant facility from 12:00 a.m. midnight to 2:00 a.m., when open for business on Fridays and 
Saturdays.  The applicant shall maintain State-licensed security to effectively control crime, gang, 
drug and other police problems that may arise.  
 
The Police Department is responsible for monitoring bars and nightclubs and may impose 
conditions through a subsequent Entertainment Permit to discourage nuisance activities. 

 
Planning staff generally concurs with the Police recommendations that are listed above with the 
exception of recommendation number 1.b. for restricting late-night operations to two days a week, 
Friday and Saturday, and recommendation number 1.e. to prohibit a cover charge. As previously 
mentioned in this staff report, many nearby restaurants and drinking establishments in the San Pedro 
Square area are permitted to stay open from midnight to 2:00 a.m. seven days a week, and this area of 
the Downtown Core is specifically identified by the City as appropriate for 24-hour entertainment and 
commercial activities. Additionally, it is outside of the purview of a land use permit to prohibit the 
applicant from charging a cover charge to patrons of the subject establishment. For these reasons, the 
permit conditions that Planning staff has included in the draft resolution exclude item 1.b. and item 
1.e. The other recommendations from the Police have been included as permit requirements in the 
draft resolution. 

 
2. Nightclub and bar operators should provide daily cleaning of the public right-of-way up to 200 feet 

from the property lines of the site of the facility. This cleaning should occur before 8:00 a.m. each 
day. Mechanical equipment used for outside maintenance, including blowers and street sweepers, etc., 
should not be used between 10:00 p.m. and 6:00 a.m. if the clean up occurs within 500 feet of existing 
residential uses. 
 
The Draft Resolution contains a condition of approval that requires the operator of the proposed use 
to clean the public right-of-way immediately adjacent to the subject site before 8:00 a.m. each day.  
The Property Business Improvement District (PBID) now in effect downtown provides sidewalk 





 

RESOLUTION NO. _______ 
 

Resolution of the Planning Commission of the City of San Jose granting, subject 
to conditions, a Condition Use Permit for a drinking establishment with late-night 
operating hours until 2:00 a.m. in conjunction with an existing 2,100 square-foot 
public eating establishment on an approximately 0.84-gross-acre site on the west 
side of North San Pedro Street approximately 100 feet northerly of Santa Clara 
Street (29 North San Pedro Street) 

 
FILE NO. CP11-020 

 
BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY OF SAN JOSE: 

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San Jose Municipal 

Code, on April 1, 2011, an application (File No. CP11-020) was filed for a Conditional Use 

Permit for the purpose of allowing a drinking establishment with late night operating hours until 

2:00 a.m. in conjunction with an existing 2,100-square-foot public-eating establishment on an 

approximately 0.84-gross-acre site on that certain real property (hereinafter referred to as 

"subject property"), situate in the DC-Downtown Primary Commercial Zoning District, located 

on the west side of North San Pedro Street approximately 100 feet northerly of Santa Clara Street 

(29 North San Pedro Street) San Jose, and 

 WHEREAS, the subject property is all that real property described in Exhibit "A," which 

is attached hereto and made a part hereof by this reference as if fully set forth herein; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

Jose Municipal Code, this Planning Commission conducted a hearing on said application, notice 

of which was duly given; and 

 WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity 

to be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the 

reports and recommendation of the Director of Planning, Building and Code Enforcement; and 

 WHEREAS, at said hearing, this Planning Commission received in evidence a 

development plan for the subject property entitled, “Peggy Sue’s, 29 North San Pedro Street, San 

Jose, CA 95113,” dated October 25, 1996. Said plan is on file in the Department of Planning, 

Building and Code Enforcement and is available for inspection by anyone interested herein, and 

said development plan is incorporated herein by this reference, the same as if it were fully set 

forth herein; and 

PC Agenda:  12-14-11 
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 WHEREAS, said hearing was conducted in all respects as required by the San Jose 

Municipal Code and the rules of this Planning Commission;  

 NOW, THEREFORE: 

After considering evidence presented at the Public Hearing, the Planning Commission finds that the 
following are the relevant facts regarding this proposed project: 

1. The subject site is located on the west side of North San Pedro Street approximately 100 feet 
northerly of Santa Clara Street (29 North San Pedro Street) in the DC-Downtown Primary 
Commercial Zoning District.  

2. The site is approximately 0.84 gross acres in size. 

3. On April 1, 2011, the applicant filed the subject Conditional Use Permit to allow a drinking 
establishment with late-night operating hours (after midnight) until 2:00 a.m. in conjunction 
with an existing 2,100-square-foot public-eating establishment. 

4. There is an outdoor dining patio and sidewalk café associated with the subject restaurant 
comprising approximately 1,200 square feet. 

5. The site is zoned DC-Downtown Primary Commercial. 

6. This site has a designation of Core Area on the adopted San José 2020 General Plan Land 
Use/Transportation Diagram.   

7. No on-site parking is proposed as part of the project. 

8. The Zoning Ordinance does not require parking for the proposed use in the DC-Downtown 
Primary Commercial Zoning District.   

9. Surrounding land uses consist of office and commercial uses including other restaurants and 
bars.  

10. The outdoor patio is more than 500 feet from the Axis residential high-rise building. 

11. The subject building is a City Landmark listed on the City of San Jose’s Historic Resource 
Inventory.   

12. No changes to the exterior of the building are proposed under this application.   

13. The proposed project is subject to City Council Policy 6-27: Evaluation of 24-Hour Uses and 
City Council Policy 6-23: Guidelines for Evaluation of Nightclubs and Bars. 

14. The location of the proposed project is in an area of the Downtown Core that is identified in 
the San Jose 2020 General Plan as an appropriate area for 24-hour entertainment uses.  

15. The Police Department stated that it is neutral regarding the issuance of a Conditional Use 
Permit to allow for the continued operation of an existing eating and drinking establishment 
with outdoor patio with late night use until 2:00 a.m. provided that the following conditions 
are included in the subject Conditional Use Permit. 

a. Additional Permits.  The operator shall obtain and maintain all applicable permits from 
other agencies required per the San José Municipal Code including but not limited to 
required permits from the San Jose Police Department, a license from the State of 
California Department of Alcoholic Beverage Control (ABC) and Fire Department 
conditions. 
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b. Hours of Operation.  Hours of operation to cease at 2:00 a.m. on Friday and Saturday only and   
12:00 a.m. Sunday to Thursday.  Full kitchen service and full menu service shall be offered 
during all hours of operation, daily. 

c. Operations Plan.  If any element of the operations plan conflicts with any conditions included 
in this permit, the conditions of the permit shall take precedence. Any change to the 
Operations Plan shall require approval of the Director of Planning in the form of a Permit 
Adjustment or Amendment.  

d. Noise and Acoustics.  During the hours of operation, amplified sound shall be carefully 
regulated to ensure compatibility with adjacent uses and conformance with the General Plan 
noise policy. 

e. Cover Charge:  No cover charge may be charged. 

f. Security: A minimum of one security officer shall be on duty for every 50 patrons using the 
restaurant facility from 12:00 a.m. midnight to 2:00 a.m., when open for business on Fridays 
and Saturdays. The applicant shall maintain state licensed security to effectively control 
crime, gang, drug and other police problems that may arise.  

16. Planning staff concur with the Police Department recommendations with the exception of limiting 
late-night hours to Friday and Saturday, and the prohibition of cover charges for patrons. 

17. Many restaurants and drinking establishments surrounding the subject tenant space operate from 
midnight to 2:00 a.m. seven days a week. 

18. The Director of Planning, Building, and Code Enforcement has determined pursuant to Section 
15301 of the CEQA Guidelines this project is exempt from the environmental review 
requirements of Title 21 of the San José Municipal Code, implementing the California 
Environmental Quality Act of 1970, as amended. 

This Planning Commission concludes and finds, based upon an analysis of the above facts that: 

1. The proposed project conforms to the City’s General Plan. 

2. The proposed project complies with all applicable provisions of the Zoning Ordinance. 

3. The proposed project is in compliance with the California Environmental Quality Act. 

4. The proposed project, as conditioned, conforms to Council Policy 6-27: Evaluation of 24-
Hour Uses. 

5. The proposed project, as conditioned, conforms to Council Policy 6-23: Guidelines for 
Evaluation of Nightclubs and Bars. 

Finally, based upon the above-stated findings and subject to the conditions set forth below, the 
Planning Commission finds that: 

1. The proposed uses at the location requested will not: 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or 
working in the surrounding area; or 

b. Impair the utility or value of property of other persons located in the vicinity of the site; 
or 

c. Be detrimental to public health, safety or general welfare; and 
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2. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, 
parking and loading facilities, landscaping and other development features in this title, or as 
otherwise required in order to integrate said use with the uses in the surrounding areas; and 

3. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the kind 
and quality of traffic such use would generate; and  

b. By other public or private service facilities as are required. 
 
In accordance with the findings set forth above, a Conditional Use Permit to use the subject 
property for said purposes specified above and subject to each and all of the conditions hereinafter 
set forth is hereby granted. This Planning Commission expressly declares that it would not have 
granted this permit except upon and subject to each and all of said conditions, each and all of 
which conditions shall run with the land and be binding upon the owner and all subsequent owners 
of the subject property, and all persons who use the subject property for the use conditionally 
permitted hereby. 
 
CONDITIONS 
 
This Conditional Use Permit shall have no force or effect and the subject property shall not be used 
for the hereby permitted uses unless and until all things required by the below-enumerated 
precedent conditions shall have been performed or caused to be performed and this Resolution has 
been recorded with the County Recorder. 
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 

and valid appeal of this Permit within the applicable appeal period, such inaction by the 
applicant shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and  

b. Agreement by the applicant to be bound by, to comply with, and to do all things required of 
or by the applicant pursuant to all of the terms, provisions, and conditions of this permit or 
other approval and the provisions of Title 20 applicable to such Permit. 

2. Permit Expiration.  This Conditional Use Permit shall automatically expire two years from 
and after the date of adoption of the Resolution by the Planning Commission, or by the City 
Council on appeal, granting this Permit, if within such two-year period, the proposed use of 
this site has not commenced, pursuant to and in accordance with the provisions of this 
Conditional Use Permit. The date of adoption is the date the Resolution granting this 
Conditional Use Permit is approved by the Planning Commission. However, the Director of 
Planning may approve a Permit Adjustment to extend the validity of this Permit in accordance 
with Title 20.   

3. Use Authorization.  This Conditional Use Permit authorizes the following uses to be 
implemented in conjunction with a Public Eating Establishment on the property subject to the 
terms of this permit: 

a. A public drinking establishment. 

b. After midnight hours until 2:00 a.m. 
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4. Conformance with Plans.  Operations shall conform to approved development plans 
entitled, “Peggy Sue’s, 29 North San Pedro Street, San Jose, CA 95113,” dated October 25, 
1996, on file with the Department of Planning, Building and Code Enforcement. 

5. Conformance with Municipal Code.  No part of this approval shall be construed to permit a 
violation of any part of the San José Municipal Code. 

6. Hours of Operation.  The subject drinking establishment is allowed to operate between the 
hours of 6 a.m. to 2 a.m. seven (7) days a week. 

7. Nuisance.  This use shall be operated in a manner that does not create a public or private 
nuisance. Any such nuisance must be abated immediately upon notice by the City. 

8. Anti-Graffiti.  The applicant shall remove all graffiti from buildings, fences, and wall surfaces 
within 48 hours of defacement. 

9. Lighting.  This permit allows no new exterior lighting. 

10. Additional Permits.  The operator shall obtain and maintain all applicable permits from 
other agencies required per the San José Municipal Code including but not limited to 
required permits from the San Jose Police Department, a license from the State of California 
Department of Alcoholic Beverage Control (ABC) and Fire Department conditions.  

11. Alcohol Service.  Alcohol service shall be limited to those hours and areas allowed and 
specified in the State Department of Alcoholic Beverages license for this site and use. 

12. Permittee Responsibility.  The permittee shall ensure that the uses authorized by this Permit are 
implemented in conformance with all of the provisions of this Permit. 

13. Meal Service. Full kitchen service and full menu service shall be offered during all hours of 
operation, daily. 

14. Operations Plan.  If any element of the operations plan conflicts with any conditions 
included in this permit, the conditions of the permit shall take precedence. Any change to the 
Operations Plan shall require approval of the Director of Planning.  

15. Noise and Acoustics.  During the hours of operation, sound shall be carefully regulated to 
ensure compatibility with adjacent uses and conformance with the performance standards 
regulating noise in the San Jose Municipal Code. 

16. Security. A minimum of one security officer shall be on duty for every 50 patrons using the 
restaurant facility from 12:00 am midnight to 2:00 a.m.  The applicant shall maintain State-
licensed security to effectively control crime, gang, drug and other police problems that may 
arise.  

17. Sign Approval.  No new signs are approved at this time.  All proposed signs shall be subject to 
approval by the Director of Planning, Building, and Code Enforcement. 

18. Waste Discharge.  The proposed facility must conform to the City of San José industrial waste 
discharge regulations.  Any non-domestic wastewater discharge into the sanitary sewer system 
will require Source Control Staff to review and approve the final plans.  Contact 
Environmental Engineering Staff at (408) 945-3000 with any questions. 

19. Maximum Occupancy.  The project operator shall comply at all times with the occupancy 
limit provided by the San José Fire Department. 
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20. Discretionary Review.  The Director of Planning maintains the right of discretionary review of 
requests to alter or amend structures, conditions or restrictions of this Conditional Use Permit 
incorporated by reference in this Permit in accordance with the San José  
Municipal Code. 

21. Revocation, Suspension, Modification.  This Conditional Use Permit may be revoked, 
suspended or modified by the Planning Commission, or by the City Council on appeal, at any 
time regardless of who is the owner of the subject property or who has the right to possession 
thereof or who is using the same at such time, whenever, after a noticed hearing in 
accordance with Part 3, Chapter 20.44, Title 20 of the San José Municipal Code it finds: 

a. A violation of any conditions of the Conditional Use Permit was not abated, corrected or 
rectified within the time specified on the notice of violation; or 

b. A violation of any City ordinance or State law was not abated, corrected or rectified 
within the time specified on the notice of violation; or 

c. The use as presently conducted creates a nuisance 
 
In accordance with the findings set forth above, a per mit to use the subject property for said  
purpose specified above is hereby approved. 

APPROVED and issued this 14th day of December 2011, by the following vote: 
 
 AYES:       
 
 NOES:       
 
 ABSENT:       
 
ABSTAIN:       
 
 
 
      ___________________________________ 
      Chairperson 
 
ATTEST: 
 
Joseph Horwedel, Secretary 
 
 
 
Deputy 
 

NOTICE TO PARTIES 
The time within which judicial review must be sought to review this decision is governed by the 

provisions of the California Code of Civil Procedure Section 1094.6. 
























