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RECOMMENDATION 

Planning staff recommends that the Planning Commission uphold the Director’s decision to approve the 
Special Use Permit to erect a 60’ tall slimline monopole on a 3.13 gross acre single-family residential lot 
for the following reasons: 
 

1. The proposed project is consistent with the San José 2020 General Plan Goals and Policies.  The 
site has a land use designation of Non-Urban Hillside and should only be limited to those uses 
which will have very little physical impact on the land.  

2. The proposed slimline monopole conforms to the regulations of the Zoning Ordinance.  

3. The proposed slimline monopole is in substantial conformance to the City’s Wireless 
Communication Facilities Policy 6-20.  

4. The proposed project conforms with the requirements of the California Environmental Quality Act 
(CEQA). 

 

PROJECT DESCRIPTION AND BACKGROUND 

On September 17, 2009, Patricia Kelly of the Lyle Company, on behalf of Robert Lares, submitted a 
Special Use Permit for the installation of a 60 foot tall slimline monopole on a 3.13 acre property in the 
R-1-5 Single Family Residence Zoning District.  A Special Use Permit is required pursuant to the 
applicable provisions of Title 20 of the San José Municipal Code (Zoning Ordinance) for a construction 
of a slimline monopole in the R-1-5 Single-Family Residence Zoning District.  On September 17, 2009, 
an appeal of the Director’s decision was submitted by William Collins.   
 
The subject property is in a hillside location in an area that is comprised of large rural lots to the north and 
east.  Residential subdivisions comprised of 6,000 square foot lots exist across Fleming Avenue to the 
south and west.  The subject property is currently developed with a single-family residence and several 
accessory structures.  The monopole is proposed to be over 93 feet away from the closest property line to 
the north, a large residentially zoned vacant hillside property.  The monopole is located 208 feet from a 
residential subdivision to the west.  A 15’x 25’ enclosure is proposed near a carport and the monopole to 
house the related telecommunications equipment.     
 
Director’s Hearing  
 
The Special Use Permit was noticed for consideration at the Planning Director’s Hearing on December 9, 
2009.  At the Director’s Hearing, the applicant, Patricia Kelly, explained how the property is considered 
an in-fill site since it is already developed, and that there is no coverage in the area to serve homes, 
business and emergency services.  The property owner, Robert Lares, stated that the slimline monopole 
would be an asset to the area since there is no signal nearby to support residents.  Hugo Hsu, of 1046 
Fourier Drive, expressed concern regarding health impacts from the radiation.  At the Director’s Hearing, 
staff explained that the Telecommunications Act of 1996 contains provisions concerning the placement of 
antenna structures for use in providing personal wireless services.  The guidelines are based upon 
recommendations of federal agencies with expertise in health and safety issues.  As for proximity of 
nearby residences to the proposed antennas, the Federal Communications Commission (FCC) has created 
guidelines for human exposure to radiofrequency electromagnetic fields.  Specifically, the 
Telecommunications Act of 1996 states, “No State or local government or instrumentality thereof may 
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regulate the placement, construction, and modification of personal wireless service facilities on the basis 
of the environmental effects of radio frequency emissions to the extent that such facilities comply with the 
Commission's regulations concerning such emissions.” 
 
Staff also explained that although the City’s Wireless Communication Facilities Policy generally 
discourages locating monopoles on residential properties, this specific proposal was supported since there 
are no alternative locations, such as schools, churches or public utilities, within the area in need of 
coverage.  
 
The nearest wireless communication facility to the subject property is over a mile away, which does not 
allow for collocation.  Within a quarter-mile radius of the subject property, there are no uses other than 
residential.  A building-mounted wireless communication facility on a single-family residence would not 
provide the height necessary to meet the service provider’s radio frequency coverage objectives.  
Additionally, the monopole is a slimline design, which minimizes the visual impact and would not cause 
visual clutter.  After the Director’s Hearing, staff was contacted by the appellant, William Collins.  
Neither prior to or during the Director’s Hearing was correspondence or testimony received from Mr. 
Collins.  See specific comments under the analysis section of this report.  The Director or Planning 
approved the subject Special Use Permit on December 16, 2009.  On December 17, 2009, Mr. William 
Collins filed an appeal of the Director’s decision. 
 
Specific Comments Raised by the Appellant 
 
Mr. Collins expressed concern regarding the inconvenient timing of the Wednesday morning Director’s 
Hearing and, after reviewing the photo-simulations in the project file, how the visual impact to his 
property was not addressed,.  The photo-simulations provided to the City are views from the adjacent 
Fleming Avenue right-of-way, whereas Mr. Collin’s residence is located 700 feet from the project site to 
the north. Additionally, Mr. Collin’s residence is located at an elevation approximately 250 feet higher 
than the location of the proposed slimline monopole.  
 

 

Bird’s eye view from north of subject property 
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ANALYSIS 

The proposed project has been analyzed for conformance with the following: 1) San Jose 2020 General 
Plan and Land Use/Transportation Diagram, 2) Zoning Ordinance, 3) Land Use Policy for Wireless 
Communication Facilities, 4) environmental review (CEQA) and 5) specific comments raised by the 
appellant.   

General Plan Conformance 

The subject site has a General Plan designation of Non-Urban Hillside.  The proposed monopole will 
facilitate a wireless communication service to the surrounding underserved predominantly residential area 
in a manner which avoid the placement of such an facility on land with a residential General Plan 
designation.  Development in areas designation as Non-Urban Hillside should limited to those which will 
have very little physical impact on the land.  While specific such examples are not fully listed, the 
monopole and small enclosure occupy a very small area of the site and given the existing development 
already on the site constitute a small physical impact on the land.  The height of the monopole is intrinsic 
to its function. 

Ideally, wireless communication facilities that serve residential areas would be placed on school or church 
site within building mounted features, such a steeples or flagpoles. In this instance, there are no such 
locations available in the vicinity, so a location was chosen to provide that would serve the surrounding 
residential area, but maintain a good separation from adjacent residential uses. 

Zoning Conformance 

The proposed project conforms in all respects to the provisions of Title 20 of the San José Municipal Code in 
that the project conforms to the definition of a slimline monopole in that the diameter of the monopole at the 
base is 18 inches, and is 60 feet in height; the radome has a diameter of approximately 36 inches.  Also, the 
project conforms to the height exception allowed for slimline monopoles, as set forth in Section 20.80.1900 
of Title 20.   

Wireless Communication Facilities Policy 

The primary stated purpose of the 
City’s policy for wireless 
communications facilities is to 
support the extension of 
communication services to 
business and residents, but 
encourage the placement of 
improvements in a way that 
minimizes visual clutter.  The 
slimline monopole conforms to the 
“stealth” design as called for by 
the Wireless Policy. 

As previously stated, there are no 
alternative locations, such as 
schools, churches or public 
utilities, within the area in need of 
coverage for the wireless 
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RESOLUTION NO.  
 

Resolution of the Planning Commission of the City of San Jose upholding the 
Director’s decision to approve, subject to conditions, a Special Use Permit to use 
certain real property described herein for the purpose of allowing the construction 
of a new 60-foot slimline monopole located at 1200 Fleming Avenue on a 3.13 
gross acre site.  
 

FILE NO. SP09-058 
 

BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY OF SAN JOSE: 

 WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San Jose 

Municipal Code, on September 17, 2009, an application (File No. SP09-058) was filed for a 

Special Use Permit for the purpose of allowing a new 60-foot slimline monopole, on that certain 

real property (hereinafter referred to as "subject property"), situate in the R-1-5 Single Family 

Residence Zoning District, located at 1200 Fleming Avenue, San Jose, and 

 WHEREAS, the subject property is all that real property described in Exhibit "A," which 

is attached hereto and made a part hereof by this reference as if fully set forth herein; and  

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

Jose Municipal Code, the Director of Planning, Building and Code Enforcement conducted a 

hearing on said application; and 

 WHEREAS, on December 9, 2009, the Director of Planning, Building and Code 

Enforcement approved the application, from which the decision has appealed to this Planning 

Commission; and 

 WHEREAS, this Planning Commission has found the application to be exempt from the 

provisions of CEQA for said project; and 

 WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San 

Jose Municipal Code, this Planning Commission conducted a hearing on said application, notice 

of which was duly given; and 

 WHEREAS, at said hearing, this Planning Commission gave all persons full opportunity 

to be heard and to present evidence and testimony respecting said matter; and 

 WHEREAS, at said hearing this Planning Commission received and considered the 

reports and recommendation of the Director of Planning, Building and Code Enforcement; and  
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 WHEREAS, at said hearing, this Planning Commission received in evidence a 

development plan for the subject property entitled, “CN3770A Utopia Place”, dated September 

1, 2009.  Said plan is on file in the Department of Planning, Building and Code Enforcement and 

is available for inspection by anyone interested herein, and said development plan is incorporated 

herein by this reference, the same as if it were fully set forth herein; and 

 WHEREAS, said hearing was conducted in all respects as required by the San Jose 

Municipal Code and the rules of this Planning Commission;  

 NOW, THEREFORE: 

After considering evidence presented at the Public Hearing, the Planning Commission finds that the 
following are the relevant facts regarding this proposed project: 

1. The project site has a designation of Non-Urban Hillside on the City of San José 2020 General 
Plan Land Use/Transportation Diagram. 

2. The project site is located in the R-1-5 Single Family Residence Zoning District. 

3. The subject site is 3.13 gross acres. 

4. The site is developed with a single-family residence.  

5. The project is proposing construction of a new 60-foot slimline monopole and associated 
equipment cabinets. 

6. The Director approved the subject Site Development Permit on December 9, 2009. 

7. An appeal was filed by William Collins on December 9, 2009. 
 
Based upon the above-stated facts and subject to the conditions set forth below, the Planning 
Commission finds that: 

1. The Special Use Permit, as issued, furthers the policies of the General Plan in that: 

a. The slimline monopole is incidental to the residential use, which is consistent with the 
site’s General Plan Land Use/Transportation Diagram designation of Non-Urban Hillside  

b. The project has very limited physical impact on the land. 

2. The proposed project conforms in all respects to the provisions of Title 20 of the San José 
Municipal Code in that: 

a. The slimline monopole location, setbacks and parking conform to the R-1-5 Single Family 
Residence Zoning District. 

b. The slimline monopole conforms to the height exception set forth in section 20.80.1900 of 
Title 20.   

3. The interrelationship between the orientation, location and mass and scale of building volumes, 
and elevations of proposed buildings, structures and other uses on-site are appropriate, 
compatible and aesthetically harmonious in that: 

a. The proposed development does not unreasonably interfere with the light and air 
available to adjacent sites. 
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b. The proposed equipment enclosure will effectively screen the equipment. 

4. The orientation, location and elevation of the proposed buildings and structures and other uses 
on the site are compatible with and are aesthetically harmonious with adjacent development 
and the character of the neighborhood. 

5. The environmental impacts of the project, including, but not limited to noise, vibration, dust, 
drainage, erosion, storm water run off, and odor which, even if insignificant for the purposes of 
the California Environmental Quality Act (CEQA), will not have an unacceptable negative 
effect on adjacent property or properties in that: 

a. Under the provisions of Section 15303 of the State Guidelines for Implementation of the 
California Environmental Quality Act (CEQA), this project is exempt from the 
environmental review requirements of Title 21 of the San José Municipal Code, 
implementing the California Environmental Quality Act of 1970, as amended.  The project 
will not have a significant adverse effect on the environment. 

 
Finally, in accordance with the findings set forth above, a Special Use Permit to develop the 
subject property for said purpose specified above and subject to each and all of the conditions 
hereinafter set forth are hereby granted. This Planning Commission expressly declares that it 
would not have granted this permit except upon and subject to each and all of said conditions, 
each and all of which conditions shall run with the land and be binding upon the owner and all 
subsequent owners of the subject property, and all persons who use the subject property for the 
use and development permitted hereby. 
 
APPROVED SUBJECT TO THE FOLLOWING CONDITIONS: 
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 

and valid appeal of this Permit within the applicable appeal period, such inaction by the 
applicant shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement by the applicant to be bound by, to comply with, and to do all things required of 
or by the applicant pursuant to all of the terms, provisions, and conditions of this permit or 
other approval and the provisions of Title 20 applicable to such Permit. 

2. Building Permit/Certificate of Occupancy.  If applicable, procurement of a Building 
Permit and/or Certificate of Occupancy from the Building Official for the structures 
described or contemplated under this permit shall be deemed acceptance of all conditions 
specified in this permit and the applicant's agreement to fully comply with all of said 
conditions.  No change in the character of occupancy or change to a different group of 
occupancies as described by the Building Code shall be made without first obtaining a 
Certificate of Occupancy from the Building Official, as required under San Jose Municipal 
Code Section 24.02.610, and any such change in occupancy must comply with all other 
applicable local and state laws. 
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3. Permit Expiration.  This Special Use Permit shall automatically expire 24 months from and 

after the date of issuance hereof by said Director, if within such 24 month period, the proposed 
use of this site of the installation of the use proposed has not commenced, pursuant to and in 
accordance with the provision of this Special Use Permit.  The date of issuance is the date this 
Permit is approved by the Director of Planning.  However, the Director of Planning may 
approve a Permit Adjustment to extend the validity of this Permit for a period of up to one year.  
The Permit Adjustment must be approved prior to the expiration of this Permit.  No more than 
two such Permit Adjustments may be approved. 

4. Conformance with Plans.  Construction and development shall conform to the approved 
development plans entitled, “CN3770A”, last revised September 1, 2009, on file with the 
Department of Planning, Building and Code Enforcement. 

5. Time Limit.  This Special Use Permit expires and has no further force or effect five (5) years 
from the date this Permit.  At that time, that applicant/owner shall provide information to the 
City to determine if the monopole is still needed, based on improvements in technology or 
availability of alternative building-mounted opportunities in the vicinity.  Please note that 
this Special Use Permit has been granted for a period of 5 year(s) only.  You are being 
specifically and separately advised of this time limitation so that you will consider this time 
limitation in your decision to accept this permit or as you make any investment decision 
related to this property. 

6. Renewal.  The permit holder may seek renewal of a time-conditioned Special Use Permit by 
filing a timely renewal application on the form provided by the Director of Planning.  In 
order to be timely, an application for renewal must be filed more than 90 calendar days but 
less than 180 calendar days prior to the expiration of the Special Use Permit.  Once a renewal 
application has been filed in a timely manner, the expiration date of the Special Use Permit is 
automatically extended until either the issuance or denial of the application for renewal has 
become final. 

7. Nuisance.  As required by Title 20 of the San Jose Municipal Code, construction on this site 
shall be conducted in a manner, which does not create a public or private nuisance.  The City 
must abate any such nuisance immediately upon notice. 

8. Construction Hours.  Construction shall be limited to the hours of 7:00 a.m. to 7:00 p.m. 
Monday through Friday for any on-site or off-site work within 500 feet of any residential unit.  
Saturday construction is allowed between the hours of 9:00 a.m. and 5:00 p.m. for permitted 
work that is inaudible to existing residential uses.  Exterior generators, water pumps, 
compressors and idling trucks are not permitted on Saturdays. 

9. Wires.  All wires shall be located either within the pole or otherwise enclosed as to not be 
visible outside the equipment enclosure.  

10. Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the 
following requirements must be met to the satisfaction of the Chief Building Official: 

a. Construction Plans.  This permit file number, SP09-058, shall be printed on all 
construction plans submitted to the Building Division. 

11. Anti-Graffiti.  The applicant shall remove all graffiti from buildings, structures, fencing, and 
wall surfaces within 48 hours of defacement. 
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12. Discontinuation of Use.  Upon discontinuation of the use of the subject antennas, the applicant 

shall remove all antenna improvements and related equipment/enclosures associated with this 
permit within 30 days. 

13. Co-location.  The owner(s) and operators of the proposed antenna support structure shall fully 
cooperate and allow the co-location of antennas for other providers.  Other wireless providers 
shall also be allowed to add on to existing at grade equipment enclosures. 

14. Revocation.  This Special Use Permit is subject to revocation for violation of any of its 
provisions or conditions. 

15. Generator.  This project does not include an approval for a standby or back-up generator.  Any 
such proposal will require additional permits. 

 
ADOPTED and issued this 10th day of February 2010, by the following vote: 
 
 AYES:  
 
 NOES:  
 
 ABSENT:  
 
ABSTAIN:  
 
 
      ___________________________________ 
      Chairperson 
 
ATTEST: 
 
Joseph Horwedel, Secretary 
 
 
 
_______________________________ 
Deputy 
 

NOTICE TO PARTIES 

The time within which judicial review must be sought to review this decision is governed by the 
provisions of the California Code of Civil Procedure Section 1094.6. 
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