
 

200 East Santa Clara Street, 3rd Floor Tower, San José, CA  95113   tel (408) 535-7800   fax (408) 292-6055   www.sanjoseca.gov 

 

PLANNED DEVELOPMENT PERMIT 
 
FILE NO. PD11-023 

LOCATION OF PROPERTY Northeast corner of N. Capitol Avenue and 
Sierra Road 

ZONING DISTRICT A(PD) Planned Development 

ZONING FILE NUMBER PDC10-025 

GENERAL PLAN DESIGNATION Medium High Density Residential (12 - 25 
DU/AC) 

PROPOSED USE A Planned Development Permit to allow for the 
development of up to 94 attached multi-family 
residential units on the subject site. 

ENVIRONMENTAL STATUS Mitigated Negative Declaration (MND) 
(File No. PDC10-025) 

OWNER/ADDRESS Julie A. LaMantia 
684 Chapman Street 
San Jose, CA 95126 
 
Mary A. Gambucci 
4520 Peacock Gap Drive 
San Jose, CA 95127 
  
Diane M. Mahan 
1267 7th Avenue 
Santa Cruz, CA 95062 

 
FACTS 

The Director of Planning, Building, and Code Enforcement finds that the following are the relevant 
facts regarding this proposed project: 

1. This site has a designation of Medium High Density Residential (12-25 DU/AC) on the adopted 
San José 2020 General Plan Land Use/Transportation Diagram. 

2. The project site is located in the A(PD) Planned Development Zoning District.  The Planned 
Development Zoning (File No. PDC10-025) was reviewed by the City Council and approved 
with Ordinance No. 28953 adopted September 13, 2011. 

3. The subject site is relatively flat, rectangular in shape, and currently developed with a single-
family residence, as well as, various other commercial uses including: seasonal sales of 
Christmas trees and pumpkins; firewood sales; a searchlight rental business; and storage of old 
collected searchlights and associated power generators and used vehicles. 
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4. This is a Planned Development Permit to allow for (1) the demolition of all structures, (2) 

removal of all 35 trees, 20 of which are ordinance size, and (3) the development of up to 94 
attached multi-family residential units on the subject site.  

5. The proposed project will meet all of the development regulations set forth in Planned 
Development Zoning, PDC10-025, including but not limited to heights, setbacks, densities, 
open space,etc. 

6. An Initial Study was prepared for File No. PDC10-025, and the Director of Planning circulated 
a Mitigated Negative Declaration for public review that was adopted on September 13, 2011.  
The key issues addressed in the Initial Study included the impacts of air quality, biologic 
resources, geology and soils, hazards and hazardous materials, and noise on the site.   

7. This Planned Development Permit includes environmental mitigation measures that reduce any 
potentially significant impacts to a less than significant level. 

 
FINDINGS 
 
The Director of Planning, Building, and Code Enforcement concludes and finds, based on the 
analysis of the above facts, that: 

1. The Planned Development Permit, as issued, furthers the policies of the General Plan, in that: 

a. The proposed development conforms to the site’s General Plan Land Use/Transportation 
Diagram designation in that the proposed uses and densities are consistent with those called 
for by the Medium High Density Residential (12-25 DU/AC) land use designation and are 
compatible with the surrounding area. 

b. The project maintains the existing pattern of development in the immediate vicinity. 

c. The land to be used for the future development will be fully and efficiently utilized to 
maximize the potential to add to the housing stock. 

d. The project will facilitate infill development within an urbanized area and on an existing 
Light Rail Line. 

e. The proposed architecture is consistent with the Residential Design Guidelines. 

2. The Planned Development Permit, as issued, conforms in all respects to the Planned 
Development Zoning of the property in that: 

a. The proposed project conforms to the approved General Development Plan and associated 
notes. 

3. The interrelationship between the orientation, location, mass and scale of building volumes, and 
elevations of proposed buildings, structures and other uses on-site are appropriate, compatible 
and aesthetically harmonious, in that: 

a. The architectural elements of the proposed project are integrated into a harmonious whole. 

b. The project conforms to the Residential Design Guidelines. 

c. On-site structures are compatible in terms of height and massing. 

4. The environmental impacts of the project including, but not limited to noise, vibration, dust, 
drainage, erosion, storm water runoff, and odor, which, even if insignificant for the purposes of 
the California Environmental Quality Act (CEQA), will not have an unacceptable negative 
effect on adjacent property or properties.  Any potential negative effects on adjacent property or 
properties have been addressed in that: 
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a. A Mitigated Negative Declaration that was adopted for File No. PDC10-025 on September 
13, 2011 addressed the environmental impacts of this project.  

b. The project will not result in any reasonably foreseeable environmental impacts. 

5. After investigation pursuant to Chapter 13.32 of the San José Municipal Code, the Director of 
City Planning finds that the affected trees are of a size, type and condition, and in such a location 
and in such surroundings that removal would not significantly frustrate the purposes of the 
Chapter as set forth in Section 13.32.010 of the San Jose Municipal Code in that the trees restrict 
the economic development of the property. 

a. Based upon the above-stated finding, the Director of Planning approves the subject Tree 
Removal Permit to allow the removal of 20 ordinance size trees subject to the conditions 
below. 

6. With respect to the demolition of all structures on the site including one (1) existing residential 
structure, barn, commercial storage, and associated accessory buildings on the subject site, the 
Director concludes and finds, based on the analysis of the above facts, that: 

a. The failure to approve the demolition would not result in the creation or continued existence 
of a nuisance, blight or dangerous condition; 

b. The failure to approve the demolition would not jeopardize public health, safety or welfare; 

c. The approval of the demolition would facilitate a project that is compatible with the 
surrounding neighborhood; 

d. The approval of the demolition would maintain the supply of existing housing stock in the 
City of San Jose; 

e. Both inventoried and non-inventoried buildings, sites and districts of historical significance 
will continue to be preserved; 

f. Rehabilitation or reuse of the existing building is not feasible as the structures are located in 
such a manner that location of any new buildings would be incompatible with the 
surrounding single-family detached residences as separation between the existing and new 
structures would not be adequate; and 

g. Along with the demolition of the existing buildings, this permit includes the approval of 94 
multi-family attached residences; therefore, there will not be an adverse impact on the 
surrounding neighborhood. 

Further, the Director of Planning, Building, and Code Enforcement concludes and finds, based on 
the analysis of the above facts, that the proposed project conforms in all respects to the provisions 
of Title 20 of the San José Municipal Code. 

Based upon the above-stated findings and subject to the conditions set forth below, the Director of 
Planning approves, pursuant to Section 20.80.440(B) and Chapter 20.100 of the San José Municipal 
Code, the subject Planned Development Permit. 
 
APPROVED SUBJECT TO THE FOLLOWING CONDITIONS: 
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely and 

valid appeal of this Permit within the applicable appeal period, such inaction by the applicant 
shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 
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b. Agreement by the applicant to be bound by, to comply with, and to do all things required of 
or by the applicant pursuant to all of the terms, provisions, and conditions of this permit or 
other approval and the provisions of Title 20 applicable to such Permit. 

2. Permit Expiration.  This Planned Development Permit shall automatically expire twenty-four 
(24) months from and after the date of issuance hereof by said Director, if within such thirty 
month period, the proposed use of this site or the construction of buildings has not commenced, 
pursuant to and in accordance with the provisions of this Planned Development Permit.  The 
date of issuance is the date this Permit is approved by the Director of Planning.  However, the 
Director of Planning may approve a Permit Adjustment to extend the validity of this Permit in 
accordance with Title 20 of the San Jose Municipal Code.  The Permit Adjustment must be 
approved prior to the expiration of this Permit. 

3. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the City of 
San José shall provide notice to the applicant for, or recipient of, such approval that no vested 
right to a Building Permit shall accrue as the result of the granting of such approval when and if 
the City Manager makes a determination that the cumulative sewage treatment demand of the 
San José-Santa Clara Water Pollution Control Plant represented by approved land uses in the 
area served by said Plant will cause the total sewage treatment demand to meet or exceed the 
capacity of San José-Santa Clara Water Pollution Control Plant to treat such sewage adequately 
and within the discharge standards imposed on the City by the State of California Regional 
Water Quality Control Board for the San Francisco Bay Region.  Substantive conditions 
designed to decrease sanitary sewage associated with any land use approval may be imposed by 
the approval authority. 

4. Building Permit/Certificate of Occupancy.  Procurement of a Building Permit and/or 
Certificate of Occupancy from the Building Official for the structures described or contemplated 
under this permit shall be deemed acceptance of all conditions specified in this permit and the 
applicant's agreement to fully comply with all of said conditions.  No change in the character of 
occupancy or change to a different group of occupancies as described by the “Building Code” 
shall be made without first obtaining a Certificate of Occupancy from the Building Official, as 
required under San Jose Municipal Code Section 24.02.610, and any such change in occupancy 
must comply with all other applicable local and state laws. 

5. Conformance to Plans.  Development of the site shall conform to approved Planned 
Development plans entitled “Lands of Trumark, For Up To 94 Condominium Units, Located at 
the North Intersection of North Capitol Avenue & Sierra Road” last dated October 21, 2011, on 
file with the Department of Planning, Building and Code Enforcement, and to the San José 
Building Code (San José Municipal Code, Title 17, Chapter 17.04), with the exception of any 
subsequently approved changes. 

6. Conformance with Municipal Code.  No part of this approval shall be construed to permit a 
violation of any part of the San José Municipal Code. 

7. Revocation.  This Planned Development Permit is subject to revocation for violation of any of 
its provisions or conditions. 

8. Planned Development District Effectuated.  Once this Planned Development Permit is 
accepted, the use of territory not covered by the permit shall only be land uses consistent with 
the Planned Development Zoning District and only upon issuance of a Planned Development 
Permit for those uses. 
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9. Discretionary Review.  The Director of Planning, Building and Code Enforcement maintains 

the right of discretionary review of requests to alter or amend structures, conditions, or 
restrictions of this Planned Development Permit incorporated by reference in this Permit in 
accordance with Chapter 20.100 of the San Jose Municipal Code. 

10. Homeowner’s Association and/or Maintenance District.  A Homeowner’s Association or 
Maintenance District shall be established for maintenance of all common areas, including 
pedestrian walkways, easements, and creek areas not dedicated, and landscaping, including private 
front yard landscaping, etc.  The applicant shall provide to the Homeowners Association a copy 
of the Tentative Map Permit, the accompanying Plan Set, any approved Amendments or 
Adjustments to the Development Permit, and a complete set of approved building and all 
improvement plans within 30 days of completion of each construction phase. 

11. Parkland Dedication Ordinance.  This development is subject to the requirements of the 
Parkland Dedication Ordinance (Chapter 19.38 of Title 19 of the San Jose Municipal Code,) for 
the dedication of land or payment of fees in lieu of the dedication of land for park purposes, 
under the formula contained with that Chapter.  Prior to approval of the Final Map or final 
building permits for this development, the applicant shall enter into a parkland agreement with 
the City to the satisfaction of the Director of Public Works in order to fulfill the requirements of 
the Parkland Dedication Ordinance. 

12. Recycling.  Scrap construction and demolition material should be recycled.  Integrated Waste 
Management staff at (408) 535-8550 can provide assistance on how to recycle construction and 
demolition debris from the project, including information on available haulers and processors. 

13. Construction Impact Mitigation Measures.  The applicant is responsible for notifying all 
contractors of the conditions of this permit and that they shall perform construction activities in 
compliance with these conditions, or be subject to enforcement action. 

a. Compliance.  The applicant shall ensure that the following construction impact mitigation 
measures are fully complied with throughout the duration of all construction activities 
associated with this project and related off-site construction work.  Failure to comply with 
these conditions by the applicant, their contractors or subcontractors shall be cause for 
shutdown of the project site until compliance with the following conditions can be ensured 
by the City.  These construction impact mitigation measures shall be included in all contract 
documents for the project to ensure full disclosure to contractors and subcontractors. 

b. Construction Hours.  Construction and grading activities shall be limited to the hours of 
7:00 a.m. to 7:00 p.m. Monday through Friday.  This includes the staging of equipment and 
construction personnel.  The construction hours shall be printed on all plans for the project 
used to construct the project.  Interior construction activities that do not generate any audible 
noise impacts at residential properties are allowed on Saturdays between 9:00 a.m. and 5:00 
p.m. 

c. Power Construction Equipment. The contractor will use “new technology” power 
construction equipment with state-of-the-art noise shielding and muffling devices.  All 
internal combustion engines used on the project site will be equipped with adequate mufflers 
and will be in good mechanical condition to minimize noise created by faulty or poorly 
maintained engines or other components. 

d. Stationary Noise-Generating Equipment. Stationary noise-generating equipment will be 
located as far as possible from sensitive receptors.  Staging areas will be located a minimum 
of 200 feet from noise-sensitive receptors, such as residential uses. 
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e. Fencing.  The site shall be wholly enclosed by security fencing where the site is accessible 
by vehicles.  The gates to the project site shall remain locked during all other times, except 
for a 30-minute period immediately preceding and following the above hours of 
construction. 

f. Assembly Area.  Workers shall not arrive to the site until the opening of the project gates.  
The applicant shall designate a location without adjacent residential units for workers to wait 
prior to the opening of the project gates. 

g. Construction Deliveries.  Deliveries shall not occur outside the above construction hours.  
All deliveries shall be coordinated to ensure that no delivery vehicles arrive prior to the 
opening of the gates to prevent the disruption of nearby residents. 

h. Stormwater Pollution Prevention.  

i. Restriction of grading to the dry season (April 15 through October 15) or meet City 
requirements for grading during the rainy season; 

ii. Utilize onsite sediment control BMPs to retain sediment on the project site; 

iii. Utilize stabilized construction entrances and/or wash racks; 

iv. Implement damp street sweeping; 

v. Provide temporary cover of disturbed surfaces to help control erosion during 
construction; and 

vi. Provide permanent cover to stabilize the disturbed surfaces after construction has been 
completed. 

i. Street Cleaning and Dust Control.  During construction, the developer shall damp-sweep the 
public and private streets within and adjoining the project site each working day sufficient to 
remove all visible debris and soil.  On-site areas visible to the public from the public right-
of-way shall be cleaned of debris, rubbish, and trash at least once a week.  While the project 
is under construction, the developer shall implement effective dust control measures to 
prevent dust and other airborne matter from leaving the site. 

j. Construction Watering.  The proposed project shall use recycled water for all grading, dust 
control, and other non-potable approved uses during construction to the satisfaction of the 
Director of Public Works. 

k. Enforcement.  The Director of Planning, Building and Code Enforcement may order an 
immediate halt to construction activities on the project site any time that the Director 
determines that the project is not in substantial conformance with the requirements of this 
Permit.  Within seven days of ordering such a halt to construction, the Director of Planning, 
Building and Code Enforcement shall issue a Notice of Noncompliance in conformance with 
Section 20.100.320 of Title 20 of the San José Municipal Code indicating the specific 
area(s) of noncompliance and providing notice that the Director may issue an Order to Show 
Cause why the development permit shall not be revoked, suspended, or modified if the 
noncompliance is not corrected. 

l. Disturbance Coordinator.  A Construction/Disturbance Coordinator shall be identified by 
the developer for this project.  The Construction/Disturbance Coordinator shall be 
responsible for ensuring compliance with the hours of construction, site housekeeping, and 
other nuisance compliance conditions in this permit.  The coordinator shall also compile 
information regarding construction phasing/operations and keep the neighborhood informed 
of the stages of development.  The coordinator shall also listen and respond to neighborhood 
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concerns regarding construction, determine the cause of the concern (e.g., starting too early, 
bad muffler, etc.) and institute reasonable measures warranted to correct the problem in a 
timely manner.  The coordinator shall maintain a log of calls and shall make that log 
available to the City of San Jose upon request. 

m. Posting of Telephone Number.  The name and phone number of the 
Construction/Disturbance coordinator, the hours of construction limitations, City File 
Number PD11-023.  City contact and phone number (department and phone number), shall 
be displayed on a weatherproof sign posted at each entrance to the project site.  A local 
phone number with answering service shall be maintained during the duration of project 
construction. 

14. Public Works Clearance for Building Permit(s) or Map Approval:  Prior to the approval of 
the Tract or Parcel Map (if applicable) by the Director of Public Works, or the issuance of 
Building permits, whichever occurs first, the applicant will be required to have satisfied all of 
the following Public Works conditions.  The applicant is strongly advised to apply for any 
necessary Public Works permits prior to applying for Building permits. 

a. Construction Agreement: The public improvements conditioned as part of this permit 
require the execution of a Construction Agreement that guarantees the completion of the 
public improvements to the satisfaction of the Director of Public Works.  This agreement 
includes privately engineered plans, bonds, insurance, a completion deposit, and engineering 
and inspection fees. 

b. Transportation: A Traffic Impact Analysis has been performed for this project based on 66 
AM and 66 PM peak hour trips.  We conclude that the subject project will be in 
conformance with the City of San Jose Transportation Level of Service Policy (Council 
Policy 5-3) and a determination for a negative declaration can be made with respect to traffic 
impacts.  See separate Traffic memo dated 5/19/2011 for additional information. 

c. Grading/Geology: 

i. A grading permit is required prior to the issuance of a Public Works Clearance. 

ii. If the project proposes to haul more than 10,000 cubic yards of cut/fill to or from the 
project site, a haul route permit is required.  Prior to issuance of a grading permit, 
contact the Department of Transportation at (408) 535-3850 for more information 
concerning the requirements for obtaining this permit. 

iii. Because this project involves a land disturbance of one or more acres, the applicant is 
required to submit a Notice of Intent to the State Water Resources Control Board and to 
prepare a Storm Water Pollution Prevention Plan (SWPPP) for controlling storm water 
discharges associated with construction activity. Copies of these documents must be 
submitted to the City Project Engineer prior to issuance of a grading permit. 

d. Stormwater Runoff Pollution Control Measures:  This project must comply with the 
City’s Post-Construction Urban Runoff Management Policy (Policy 6-29) which requires 
implementation of Best Management Practices (BMPs) that include site design measures, 
source controls, and stormwater treatment controls to minimize stormwater pollutant 
discharges.  Post-construction treatment control measures, shown on the project’s 
Stormwater Control Plan, shall meet the numeric sizing design criteria specified in City 
Policy 6-29. 

i. The project’s Stormwater Control Plan and numeric sizing calculations have been 
reviewed and this project will be in conformance with City Policy 6-29. 
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ii. Final inspection and maintenance information on the post-construction treatment control 
measures must be included on the final Stormwater Control Plan. 

iii. A post construction Final Report is required by the Director of Public Works from a 
Civil Engineer retained by the owner to observe the installation of the BMPs and stating 
that all post construction storm water pollution control BMPs have been installed as 
indicated in the approved plans and all significant changes have been reviewed and 
approved in advance by the Department of Public Works. 

e. Sewage Fees: In accordance with City Ordinance all storm sewer area fees, sanitary sewer 
connection fees, and sewage treatment plant connection fees, less previous credits, are due 
and payable. 

f. Sanitary:   

i. It has been determined from the information provided by the City’s sanitary sewer flow 
monitoring data that the sanitary sewer main on Capitol Avenue is experiencing 
surcharging above the acceptable level of service.  The surcharging is more prominent at 
the down stream pipe segments closer to Hostetter Road.   

ii. As a result the Developer shall upsize a portion of the 8” sanitary sewer main 
(approximately 500’ in length) to its ultimate design size of 12”.  The City of San Jose 
has agreed to “cost share” and reimburse the construction cost associated with the 
improvements to the Developer. 

iii. In accordance with City Ordinance all storm sewer area fees, sanitary sewer connection 
fees, and sewage treatment plant connection fees, less previous credits, are due and 
payable. 

g. Undergrounding: The In Lieu Undergrounding Fee shall be paid to the City for all frontage 
adjacent to Sierra Road prior to issuance of a Public Works clearance.  One hundred percent 
of the base fee in place at the time of payment will be due. Currently, the 2011 base fee is 
$409 per linear foot of frontage and is subject to change every January 31st based on the 
Engineering News Record’s 20 City Average Cost Index.  The project will be required to 
pay the current rate in effect at the time the Public Works Clearance is issued.  (Based on 
2011 rate, the fee is approximately $44,990.) 

h. Reimbursement: The developer will be required to reimburse the City for costs advanced 
for the construction of street improvements along Capitol Avenue in accordance with City 
Ordinance #19663. 

i. Street Improvements: 

i. Applicant shall be responsible to remove and replace curb, gutter, and sidewalk damaged 
during construction of the proposed project. 

ii. Close unused driveway cut(s). 

iii. Proposed driveway width to be 26'. 

iv. Dedication and improvement of the public streets to the satisfaction of the Director of 
Public Works. 

v. Reconstruct half street along Havenwood Drive frontage including curb, gutter, 
sidewalk, and pavement sections. 
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vi. On-street parking will be restricted on a portion of Sierra Road between Capitol Avenue 
and Havenwood Drive to accommodate the bike lanes and existing turning pockets on 
west bound Sierra Road at Capitol Avenue. 

j. Electrical: 

i. Existing electroliers along the project frontage will be evaluated at the public 
improvement stage and any street lighting requirements will be included on the public 
improvement plans 

ii. Locate and protect existing electrical conduit in driveway and/or sidewalk construction. 

iii. Provide clearance for electrical equipment from driveways, and relocate driveway or 
electrolier.  The minimum clearance from driveways is 5' in residential areas. 

iv. Replace existing HPS luminaires in electroliers along project frontage with LED 
luminaires. 

k. Street Trees: 

i. The locations of the street trees will be determined at the street improvement stage.  
Street trees shown on this permit are conceptual only. 

ii. Contact the City Arborist at (408) 794-1901 for the designated street tree. 

iii. Install street trees within public right-of-way along entire project street frontage per City 
standards; refer to the current “Guidelines for Planning, Design, and Construction of 
City Streetscape Projects.” Street trees located on Havenwood Drive and Sierra Road 
shall be installed in park strip.  Obtain a DOT street tree planting permit for any 
proposed street tree plantings. 

iv. Street trees located on Capitol Avenue shall be installed at the back of curb. 

v. Show all existing trees by species and diameter that are to be retained or removed.  
Obtain a street tree removal permit for any street trees that are over 6 feet in height that 
are proposed to be removed. 

l. Private Streets: 

i. Per Common Interest Development (CID) Ordinance, all common infrastructure 
improvements shall be designed and constructed in accordance with the current CID 
standards. 

ii. The plan set includes details of private infrastructure improvements. The details are 
shown for information only; final design shall require the approval of the Director of 
Public Works. 

iii. Show minimum private street width of 26 feet without parking. 

15. Green Building.  The development is subject to the City’s Green Building Ordinance for 
Private Sector New Construction.  Prior to the issuance of any shell or complete building 
permits issued for the construction of buildings approved through the scope of this Planned 
Development Permit, the applicant shall pay a Green Building Refundable Deposit applicable to 
the gross square footage for the buildings that are approved through this Planned Development 
Permit.  The project must receive the minimum green building certification of LEED Certified 
or GreenPoint Rated 50 points.  The request for refund of the Green Building Deposit together 
with green building certification evidence demonstrating the achievement of the green building 
standards indicated above shall be submitted within a year after the building permit expires or 
becomes final, unless a request for an extension is submitted to the Director of Planning, 
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Building, and Code Enforcement in accordance with Section 17.84.305D of the Municipal 
Code. 

16. Building Clearance for Issuing Permits.  Prior to the issuance of a Building Permit, the 
following requirements must be met to the satisfaction of the Chief Building Official: 

a. Park Acquisition Fees.  The applicant shall provide evidence to the Chief Building Official 
that the applicable Park Acquisition Fees have been paid, consistent with condition 13.a 
above. 

b. Construction Plans.  This permit file number, PD11-023 shall be printed on all construction 
plans submitted to the Building Division. 

c. Americans with Disabilities Act.  The applicant shall provide appropriate access as required 
by the Americans with Disabilities Act (ADA). 

d. Emergency Address Card.  The project developer shall file an Emergency Address Card, Form 
200-14, with the City of San José Police Department. 

e. Street Number Visibility.  Street numbers of the buildings shall be easily visible at all times, 
day and night. 

f. Construction Plan Conformance.  A project construction plan conformance review by the 
Planning Division is required.  Planning Division review for project conformance will begin 
with the initial plan check submittal to the Building Division.  Prior to any building permit 
issuance, building permit plans shall conform to the approved Planning development permits 
and applicable conditions. 

17. Environmental Mitigation. 

a. Air Quality. 

i. All exposed surfaces (e.g., parking areas, staging areas, soil piles, graded areas, and 
unpaved access roads) shall be watered two times per day. 

ii. All haul trucks transporting soil, sand or other loose material off-site shall be covered. 

iii. All visible mud or dirt track-out onto adjacent public roads shall be removed using wet 
power vacuum street sweepers at least once per day. The use of dry power sweeping is 
prohibited. 

iv. All vehicle speeds on unpaved roads shall be limited to 15 mph. 

v. All roadways, driveways and sidewalks to be paved shall be completed as soon as 
possible.  Building pads shall be laid as soon as possible after grading unless seeding or 
soil binders are used. 

vi. Idling times shall be minimized either by shutting equipment off when not in use or 
reducing the maximum idling time to 5 minutes (as required by CCR Title 13).  Clear 
signage shall be provided for construction workers at all access points. 

vii. All construction equipment shall be maintained and properly tuned in accordance with 
manufacturer’s specifications.  All equipment shall be checked by a certified mechanic 
and determined to be running in proper condition prior to operation. 

viii. A publicly-visible sign with the telephone number and person to contact at the Lead 
Agency regarding dust complaints shall be posted.  This person shall respond and take 
corrective action within 48 hours.  The Air District’s phone number shall also be visible 
to ensure compliance with applicable regulations. 
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b. Biology. 

i. Raptors: If possible, construction should be scheduled between September and 
December (inclusive) to avoid the raptor nesting season.  If this is not possible, pre-
construction surveys for nesting raptors shall be conducted by a qualified biologist to 
identify active raptor nests that may be disturbed during project implementation.  
Between January and April (inclusive) pre-construction surveys shall be conducted no 
more than 14 days prior to the initiation of construction activities or tree relocation or 
removal.  Between May and August (inclusive), pre-construction surveys shall be 
conducted no more than thirty (30) days prior to the initiation of these activities.  The 
surveying biologist shall inspect all trees in and immediately adjacent to the construction 
area for raptor nests.  If an active raptor nest is found in or close enough to the 
construction area to be disturbed by these activities, the biologist shall, in consultation 
with the California Department of Fish and Game, designate a construction-free buffer 
zone (typically 250 feet) around the nest, which shall be maintained until after the 
breeding season has ended and/or a qualified biologist has determined that the young 
birds have fledged.  The applicant shall submit a report to the City’s Environmental 
Principal Planner indicating the results of the survey and any designated buffer zones to 
the satisfaction of the City’s Environmental Principal Planner prior to the issuance of 
any grading or building permit. 

ii. Burrowing Owls: 

(1) A pre-construction survey for burrowing owls shall be conducted by a qualified 
biologist within 30 days prior to any ground disturbance activities. 

(2) A buffer zone of a minimum of 250 feet shall be established around active burrowing 
owl nesting sites if nesting burrowing owls are discovered during pre-construction 
surveys conducted between February 1st and August 31st, and no disturbance shall 
occur within the buffer zone until a qualified biologist has determined that the young 
birds have fledged. 

(3) No disturbance shall occur within 160 feet of occupied burrows if over-wintering 
burrowing owls are discovered using the site during the non-breeding season 
(September 1st through January 31st). 

(4) If any burrowing owls are discovered using the site during the pre-construction 
surveys during the non-breeding season, a burrowing owl relocation plan to be 
approved by the California Department of Fish and Game shall be developed and 
implemented, including passive measures such as installation of one-way doors in 
active burrows for up to four days, careful excavation of all active burrows after four 
days to ensure no owls remain underground, and filling all burrows in the 
construction area to prevent owls from using them. 

(5) A biologist report outlining the results of the pre-construction burrowing owl surveys 
and any recommended buffer zones or other mitigation shall be submitted to the 
satisfaction of the City’s Environmental Principal Planner prior to the issuance of a 
grading permit. 

iii. Bats: 

(1) Surveys for roosting bats shall be conducted by a qualified bat biologist no more 
than thirty (30) days prior to any building demolition or removal, construction 
activities, or oak tree relocation and/or removal.  If no bats are observed to be 
roosting in these features, then no further action would be required and construction 
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activities could proceed.  If a female or maternity colony of bats is found on the 
project site, and the project can be constructed without disturbance to the roosting 
colony, a qualified bat biologist shall designate buffer zones (both physical and 
temporal) as necessary to ensure the continued success of the colony; buffer zones 
may include a 200-foot buffer zone from the roost and/or timing of the construction 
activities outside the maternity roosting season (after July 31st and before March 
1st). 

(2) If an active maternity roost is known to occur on the site and the project cannot be 
conducted outside of the maternity roosting season, bats shall be excluded after July 
31st and before March 1st to prevent the formation of new maternity colonies.  Such 
exclusion shall occur, under the direction of a qualified bat biologist, by sealing 
openings and providing bats with one-way exclusion doors.  Bat roosts shall be 
monitored as determined necessary by a qualified bat biologist, and the removal or 
displacement of bats shall be performed in conformance with California Department 
of Fish and Game requirements. 

(3) A biologist report outlining the results of pre-construction bat surveys and any 
recommended buffer zones or other mitigation shall be submitted to the City’s 
Environmental Principal Planner and shall be approved to the satisfaction of the 
Director of Planning prior to the issuance of any grading, building, or tree removal 
permit. 

c. Cultural Resources. 

i. In the unlikely event that evidence of unknown prehistoric cultural resources (darker 
than surrounding soils containing evidence of fire – ash, charcoal, fire affected rock or 
earth; concentrations of stone, bone or freshwater shellfish; artifacts of these materials; 
and burials, both animal and human) is discovered during construction, work within 50 
feet of the find will be stopped to allow adequate time for evaluation and mitigation, and 
a qualified professional archaeologist called in to make an evaluation; the material will 
be evaluated; and if significant, a mitigation program including collection and analysis 
of the materials prior to the resumption of grading, preparation of a report and curation 
of the materials at a recognized storage facility will be developed and implemented to 
the satisfaction of the Director of Planning and submitted to the City’s Environmental 
Principal Planner. 

ii. Pursuant to Section 7050.5 of the Health and Safety Code, and Section 5097.94 of the 
Public Resources Code of the State of California:  In the event of the discovery of 
human remains during construction, there will be no further excavation or disturbance of 
the site or any nearby area reasonably suspected to overlie adjacent remains.  The Santa 
Clara County Coroner will be notified by the developer and will make a determination as 
to whether the remains are Native American.  If the Coroner determines that the remains 
are not subject to his authority, he will notify the Native American Heritage 
Commission, who will attempt to identify descendants of the deceased Native American.  
If no satisfactory agreement can be reached as to the disposition of the remains pursuant 
to this State law, then the landowner will reinter the human remains and items associated 
with Native American burials on the property in a location not subject to further 
subsurface disturbance. 

iii. Any Native American human remains that are discovered and would be subject to 
disturbance will be removed and analyzed, a report will be prepared, and the remains 
will be reburied in consultation and agreement with the Native American Most Likely 
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Descendant designated by the Native American Heritage Commission.  Prior to 
obtaining an occupancy permit, a copy of the report will be submitted to the City’s 
Environmental Principal Planner to the satisfaction of the Director of Planning. 

d. Geology and Soils. 

i. Erosion: A City-approved Erosion Control Plan will be developed and implemented 
prior to approval of a grading permit or Public Works clearance with such measures as:  
1) the timing of grading activities during the dry months, if feasible; 2) temporary and 
permanent planting of exposed soil; 3) temporary check dams; 4) temporary sediment 
basins and traps and/or 5) temporary silt fences. 

ii. Seismic Shaking: The proposed structures on the site will be designed and constructed in 
conformance with the Uniform Building Code Guidelines for Seismic Zone 4 to avoid or 
minimize potential damage from seismic shaking on the site. 

iii. Design-Level Geotechnical Investigation: A design-level geotechnical report shall be 
conducted at the PD Permit stage to evaluate potential impacts due to undocumented fill, 
loose surficial soils, expansive soils, etc.; and mitigation measures, including site 
grading requirements, utilization of special foundations and control of drainage, shall be 
developed and implemented as warranted. 

e. Hazards and Hazardous Materials. 

i. Wells: A well destruction permit will be obtained from the Santa Clara Valley Water 
District, and the onsite well will be destroyed in accordance with District standards. 

ii. Septic Systems: The onsite septic system will be abandoned in accordance with the 
requirements of the Santa Clara County Sewage Disposal Ordinance. 

iii. Asbestos-Containing Materials: The structure(s) to be removed will be surveyed for the 
presence of asbestos-containing materials (ACM) at the demolition permit stage; and if 
any suspect ACM are present, they will be sampled prior to demolition in accordance 
with NESHAP guidelines, and all potentially friable ACM will be removed prior to 
building demolition and disposed of by offsite burial at a permitted facility in accordance 
with NESHAP, Cal-OSHA and BAAQMD requirements. 

iv. Lead Based Paint: The structure(s) to be removed will be surveyed for the presence of 
lead based paint (LBP) at the demolition permit stage; and if any suspect LBP is present, 
it will be sampled prior to demolition, and all potential LBP will be removed prior to 
building demolition and disposed of by offsite burial at a permitted facility in accordance 
with EPA and OSHA requirements. 

v. Soil Management Plan: Prior to issuance of a Grading Permit, a Soil Management Plan 
shall be developed to the satisfaction of the Environmental Compliance Officer of the 
City’s Environmental Services Department and the appropriate regulatory agency based 
on jurisdiction and type of hazardous material.  The Soil Management Plan shall 
establish practices for managing and handling buried structures, wells, burn areas, debris 
and/or impacted soil if these materials/structures are encountered prior to or during 
demolition and/or site grading.  The measures identified in the Soil Management Plan, 
including special handling and/or disposal measures, shall be implemented as warranted. 

vi. Soil Contamination: 
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(1) Soil at the location of the sample with the chlordane concentration detected above 
the residential CHHSL (SS-1) shall be over-excavated for appropriate offsite 
disposal. 

(2) Soil at the location of the sample with the chlordane concentration detected above 
the residential CHHSL and the California hazardous waste limit (SS-2) shall be over-
excavated for appropriate offsite disposal. 

(3) Soil at the location of the sample with the cadmium concentration detected above the 
residential CHHSL (SS-5) shall be over-excavated for appropriate offsite disposal. 

(4) Soil at the location of the samples with the lead concentrations detected above the 
residential CHHSL (SS-5 and SS-24) shall be over-excavated for appropriate offsite 
disposal. 

(5) Soil at the location of the sample with the TPHd and TPHmo concentrations detected 
above the residential ESLs (SS-5) shall be over-excavated for appropriate offsite 
disposal. 

(6) Soil at the location of the samples with the PAHs concentrations detected above the 
residential RSLs (SS-3 and SS-24) shall be over-excavated for appropriate offsite 
disposal. 

(7) Verification samples shall be collected and analyzed for chlordane, cadmium, lead, 
TPHd and TPHmo, and/or PAHs to document that the impacted soil has been 
sufficiently removed from the site. 

(8) Regulatory agency oversight shall be requested if significantly elevated levels of 
contaminants of concern are detected in the soil samples. 

f. Hydrology and Water Quality. 

i. Prior to the commencement of any clearing, grading or excavation, the project will 
comply with the State Water Resources Control Board’s National Pollutant Discharge 
Elimination System (NPDES) General Construction Activities Permit, to the satisfaction 
of the Director of Public Works, as follows: 

(1) The applicant will develop, implement and maintain a Storm Water Pollution 
Prevention Plan (SWPPP) to control the discharge of stormwater pollutants including 
sediments associated with construction activities; and 

(2) The applicant will file a Notice of Intent (NOI) with the State Water Resources 
Control Board (SWRCB). 

ii. The project will incorporate Best Management Practices (BMPs) into the project to 
control the discharge of stormwater pollutants including sediments associated with 
construction activities. 

iii. Prior to the issuance of a Planned Development Permit, the applicant must provide 
details of specific BMPs including, but not limited to, bioswales, disconnected 
downspouts, landscaping to reduce impervious surface area, and inlets stenciled “No 
Dumping – Flows to Bay” to the satisfaction of the Director of Planning, Building and 
Code Enforcement. 

iv. The project will comply with the Municipal Regional Stormwater NPDES Permit No. 
CAS612008, which provides enhanced performance standards for the management of 
stormwater of new development. 
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v. The project will comply with applicable provisions of the following City Policies – 1) 
Post-Construction Urban Runoff Management Policy (6-29) which establishes 
guidelines and minimum BMPs and numerically-sized (or hydraulically-sized) 
Treatment Control Measures (TCMs) for all projects; and 2) Post-Construction 
Hydromodification Management Policy (8-14) which provides for hydromodification 
measures. 

g. Noise. 

i. Mechanical ventilation will be provided in accordance with Uniform Building Code 
requirements when windows are to be closed for noise control, to the satisfaction of the 
Chief Building Inspector. 

ii. Post-construction mechanical equipment will conform to the City’s General Plan 
limitation of 55 dB DNL at residential property lines and 60 dB DNL at commercial 
property lines by utilizing measures such as equipment selection and location and, if 
necessary, equipment enclosures 

iii. 42-inch-high solid railings shall be constructed at all elevated decks along N. Capitol 
Avenue and Sierra Road. 

iv. Windows and sliding glass doors shall be maintained closed and STC 30 to 33 or higher 
rated windows and doors shall be installed at homes along N. Capitol Avenue. 

v. Windows and sliding glass doors shall be maintained closed and STC 26 to 28 or higher 
rated windows and doors shall be installed at homes along Sierra Road and in other 
portions of the site. 

vi. All units shall be equipped with forced air ventilation systems to allow the occupants the 
option of maintaining the windows closed to control noise, and maintain an interior 
noise level of 45 dB DNL. 

vii. Prior to issuance of building permits, the developer shall retain a qualified acoustical 
consultant to check the building plans for all units to ensure that interior noise levels will 
be attenuated to 45 dB DNL to the satisfaction of the Director of Planning, Building and 
Code Enforcement. 

h. Utilities and Service Systems. 

i. Sanitary Sewers: A portion of the sanitary sewer line in N. Capitol Avenue near 
Hostetter Road shall be upgraded to its ultimate design size prior to project occupancy 
on a cost sharing basis with the City of San Jose. 

18. Fire Clearance for Issuing Permits.  This review is limited to verifying compliance of the 
project to Chapter 5, Appendix B, and Appendix C of the 2010 California Fire Code with City 
of San Jose Amendments (SJFC).  Additional review will be required at the building permit 
stage.  All other code requirements for this project shall be reviewed and commented upon by 
both Fire and Building departments during the building permit process.   

19. Trees.  The removal of 20 ordinance size trees is included with the approval of this permit.  
Prior to commencement of and during removal of any ordinance-size tree pursuant to this 
Permit, the applicant shall post on the site, or cause to be posted, a copy of this validated Permit 
in conformance with the following: 

a. The copy of the permit shall be a minimum size of 8.5 by 11.0 inches; shall be posted at 
each public street frontage within 2 feet of the public sidewalk or right-of-way; and shall be 
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posted in such a manner that the permit is readable from the public sidewalk or right-of-way; 
or 

b. If the site does not have a public street frontage, a copy of the permit shall be posted at a 
location where the permit is readable from a common access driveway or roadway. 

c. Presentation of Permit.  During removal of any ordinance-size tree pursuant to this permit, 
the applicant shall maintain the validated permit on the site and present it immediately upon 
request by the Director of Planning, Building and Code Enforcement, Police Officers or 
their designee. 

20. Landscaping.  Planting and irrigation are to be provided as indicated on the approved plans.  
Landscaped areas shall be maintained and watered and all dead plant material is to be removed 
and replaced.  Permanent irrigation is to be installed in accordance with Part 4 of Chapter 15.10 
of Title 15 of the San José Municipal Code, Water Efficient Landscape Standards for New and 
Rehabilitated Landscaping and the City of San José Landscape and Irrigation Guidelines. 

21. Landscaping Maintenance.  The Property Owner and/or Home Owner’s Association shall 
maintain on-site landscaping areas and landscaping areas along the public right-of-way 
areas/streets to the satisfaction of the Director of Public Works. 

22. Irrigation Standards.  The applicant shall install an adequately sized irrigation distribution 
system with automatic controllers in all areas to be landscaped that conforms to the Zonal 
Irrigation Plan in the Approved Plan Set and is consistent with the City of San Jose Landscape 
and Irrigation Guidelines.  The design of the system shall be approved and stamped by a 
California Registered Landscape Architect prior to Certificate of Occupancy. 

23. Certification.  Pursuant to San José Municipal Code, Section 15.10.486, certificates of 
substantial completion for landscape and irrigation installation shall be completed by licensed or 
certified professionals and provided to the Department of Planning, Building and Code 
Enforcement prior to approval of the final inspection of the project. 

24. Storm Water Stenciling.  All drain inlets shall be labeled “No Dumping—Flows to Bay.”  
Please contact the City of San José, Department of Public Works, at (408) 277-5161 to obtain 
free stencils. 

25. Colors and Materials.  All building colors and materials are to be those specified on the 
Approved Plan Set.  Changes to the approved fencing shall require review by the Director of 
Planning, Building, and Code Enforcement. 

26. Lighting. On-site, exterior, unroofed lighting shall conform to the Outdoor Lighting Policy. 
Lighting shall be designed, controlled and maintained so that no light source is visible from 
outside of the property. 

27. Perimeter Fencing.  Fence height and materials shall be as shown on the approved plans.  
Changes to the approved fencing shall require review by the Director of Planning, Building, and 
Code Enforcement. 

28. Roof Equipment.  All roof equipment shall be screened from view. 

29. Garage Parking Spaces.  All garage parking spaces shown on the approved plan set are to be 
used only as such and shall be kept free and clear of all obstructions 

30. Refuse.  All trash areas shall be effectively screened from view and covered and maintained in 
an orderly state to prevent water from entering into the garbage container.  No outdoor storage is 
allowed/permitted unless designated on the approved plan set.  Trash areas shall be maintained 
in a manner to discourage illegal dumping. 
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31. Anti-Graffiti.  The applicant shall remove all graffiti from buildings and wall surfaces within 

48 hours of defacement. 

32. Tract Sales Office/Model Homes.  This permit does not include the approval of a tract sales 
office/model homes complex.  Such use requires a Permit Adjustment approved by the Director 
of Planning. 

 
APPROVED and issued on this 16th day of November, 2011. 
 

Joseph Horwedel, Director 
Planning, Building, and Code Enforcement 

 
 

 Deputy 
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