
 

 
SPECIAL USE PERMIT 

 
FILE NO. SP10-011 

LOCATION OF PROPERTY 1155 Tully Road 

ZONING DISTRICT A Agricultural 

GENERAL PLAN DESIGNATION General Commercial 

PROPOSED USE Special Use Permit to reinstate the legal non-
conforming status of a gas station on a 0.59 
gross acre site 

ENVIRONMENTAL STATUS Exempt 

OWNER/ADDRESS Gawfco Enterprises, Inc.  
 1191 N. Broadway  
 Walnut Creek, CA 94596 
 
FACTS 
 
The Director of Planning finds that the following are the relevant facts regarding this proposed 
project: 

1. The site has a designation of General Commercial on the adopted San José 2020 General Plan 
Land Use / Transportation Diagram. 

2. The site is located in the A Agricultural Zoning District. 

3. This Special Use Permit is to reinstate the legal non-conforming status of a gas station on a 
0.59 gross acre site. 

4. The project site was issued a Conditional Use Permit, CP85-016, on November 8, 1985, to 
allow continuous 24-hour use of a gas station with site modifications.   

5. A Special Use Permit is required for the reinstatement of a legal non-conforming use that has 
been discontinued or abandoned for a period of more than six (6) months and no more than 
eighteen (18) months. 

6. The gas station was legal nonconforming on this site since it was legally established prior to 
the annexation of the property into the City of San José.   

7. City of San José records indicate that the subject grocery store closed on June 30, 2009. 

8. This Special Use Permit was filed on March 23, 2010. 

9. The site is developed with an existing gas station. 
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10. No addition to the building is proposed. 

11. The proposed project does not change the use of the structure.  

12. Under the provisions of Section 15301(a) of CEQA this project is exempt from the 
environmental review requirements of Title 21 of the San José Municipal Code, implementing 
the California Environmental Quality Act of 1970, as amended.  The project will not have a 
significant adverse effect on the environment. 

FINDINGS 

With respect to the Special Use Permit finding (Section 20.100.820), the Director concludes and 
finds, based on the analysis of the above facts, that: 

1. For reinstatement of a legal non conforming use: 

a. No more than eighteen (18) months has elapsed between the date the legal nonconforming 
use was first discontinues or abandoned and the date the application for the Special Use 
Permit was filed and found complete; and 

b. The conversion to a conforming use would create undue hardship under the particular 
circumstances presented. 

2. The proposed use at the location requested will not: 

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working 
in the surrounding area; or 

b. Impair the utility or value of property of other persons located in the vicinity of the site; or 

c. Be detrimental to public health, safety, or general welfare; and 

3. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, 
parking, and loading facilities, landscaping and other development features prescribed in Title 
20, or as is otherwise required in order to integrate the use with existing and planned uses in the 
surrounding area; and 

4. The proposed site is adequately served: 

a. By highways or streets of sufficient width and improved as necessary to carry the kind of 
quantity of traffic such use would generate; or by other forms of transit adequate to carry 
the kind and quantity of individuals such use would generate; and 

b. By other public or private service facilities as are required. 

Finally, based upon the above-stated findings and subject to the conditions set forth below, the 
Director of Planning approves, pursuant to Part 7 of Chapter 20.100 of the San José Municipal 
Code, the subject proposal to reinstate the legal non-conforming status of a gas station. 
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APPROVED SUBJECT TO THE FOLLOWING CONDITIONS: 

1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 
and valid appeal of this Permit within the applicable appeal period, such inaction by the 
applicant shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement by the applicant to be bound by, to comply with, and to do all things required of 
or by the applicant pursuant to all of the terms, provisions, and conditions of this permit or 
other approval and the provisions of Title 20 applicable to such Permit. 

2. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the City of 
San José shall provide notice to the applicant for, or recipient of, such approval that no vested 
right to a Building Permit shall accrue as the result of the granting of such approval when and if 
the City Manager makes a determination that the cumulative sewage treatment demand of the 
San José-Santa Clara Water Pollution Control Plant to treat such sewage adequately and within 
the discharge standards imposed on the City by the State of California Regional Water Control 
Board for the San Francisco Bay Region.  Substantive conditions designed to decrease sanitary 
sewage associated with any land use approval may be imposed by the approval authority. 

3. Building Permit/Certificate of Occupancy.  Procurement of a Building Permit and/or 
Certificate of Occupancy from the Building Official for the structures described or 
contemplated under this permit shall be deemed acceptance of all conditions specified in this 
permit and the applicant's agreement to fully comply with all of said conditions.  No change 
in the character of occupancy or change to a different group of occupancies as described by 
the “Building Code” shall be made without first obtaining a Certificate of Occupancy from 
the Building Official, as required under San José Municipal Code Section 24.02.610, and 
any such change in occupancy must comply with all other applicable local and state laws. 

4. Permit Expiration.  This Special Use Permit shall automatically expire two years from and 
after the date of approval by the Director of Planning, or by the Planning Commission on 
appeal, granting this Permit, if within such two-year period, the proposed use of this site has not 
commenced, pursuant to and in accordance with the provisions of this Special Use Permit.  The 
Director of Planning may approve a Permit Adjustment/Amendment to extend the validity of 
this Permit in accordance with Title 20.  The Permit Adjustment/Amendment must be approved 
prior to the expiration of this Permit. 

5. Refuse.  All trash areas shall be effectively screened from view and covered and maintained in 
an orderly state to prevent water from entering into the garbage container.  No outdoor storage is 
allowed/permitted unless designated on the approved plan set.  Trash areas shall be maintained 
in a manner to discourage illegal dumping. 

6. Compliance with Local and State Laws.  The subject use shall be conducted in full 
compliance with all local and state laws.  No part of this approval shall be construed to 
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permit a violation of any part of the San José Municipal Code.  The Permit shall be subject to 
revocation if the subject use is conducted in such a manner as to cause a nuisance. 

7. Hours of Operation.  The site is allowed 24-hour use, in accordance with Conditional Use 
Permit CP85-016.   

8. Street Trees.  Street trees shall be installed within the public right-of-way along entire project 
street frontage per City standards; refer to current “Guidelines for Planning, Design, and 
Construction of City Streetscape Projects.”  Street trees shall be installed in cut-outs at the back 
of curb.  Obtain a DOT street tree planting permit for any street tree planting.  

9. Outside Storage.  No outside storage is permitted except in areas designated on the approved 
plan set. 

10. Weed Abatement.  The site shall be kept free of overgrown, diseased, dead or decayed trees, 
weeds or other vegetation that constitutes a fire hazard or other condition that is dangerous to 
the public health, safety, welfare; or creates the potential for the harboring of rats, vermin, 
vector, or other similar nuisances; or substantially detracts from the aesthetic and property 
values of neighboring properties; or is overgrown onto a public right-of-way at least twelve 
inches; or is completely dead, over twelve inches in height, and covers more than fifty percent 
of the front or side yard visible from any street. 

11. Nuisance.  This use shall be operated in a manner which does not create a public or private 
nuisance.  Any such nuisance must be abated immediately upon notice by the City. 

12. Lighting.  No additional lighting is permitted as part of this permit.  Any new lighting shall 
secure appropriate permits and conform to the City’s Lighting Policy. 

13. Anti-Graffiti.  The applicant shall remove all graffiti from buildings and wall surfaces 
within 48 hours of defacement. 

 
  APPROVED and issued this 28th day of May, 2010. 

 
 Joseph Horwedel, Director 
 Planning, Building and Code Enforcement 
 
 
 ___________________________________ 
 Deputy
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