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SPECIAL USE PERMIT 
 
FILE NO. SP08-038 

LOCATION OF PROPERTY 101 Glen Eyrie Avenue 

ZONING DISTRICT R-M Multiple Family Residence 

GENERAL PLAN DESIGNATION Public Park/Open Space 

PROPOSED USE Special Use Permit to allow installation of 20-foot 
retaining walls to repair the foundation in the 
riverbank area of the property on a 1.01-gross acre 
site, the construction of which is limited to occur 
between the dates of June 15 through October 15.   

ENVIRONMENTAL STATUS Mitigated Negative Declaration 

OWNER/ADDRESS Paul Ten Doesschate  
 759 Tiburon Blvd.  
 Tiburon, CA 94920-1402 
 
FACTS 
 
The Director of Planning finds that the following are the relevant facts regarding this proposed 
project: 
 
1. This site has a designation of Public Park/Open Space on the adopted San José 2020 General 

Plan Land Use/Transportation Diagram. 

2. The subject site is zoned R-M Multiple Residence Zoning District. 

3. Under the provisions of Section 20.30.500 of the San José Municipal Code (SJMC), retaining 
walls that exceed two feet in height may be built with the issuance of a Special Use Permit. 

4. The environmental impacts of this project were addressed by a Mitigated Negative 
Declaration adopted on March 9, 2010.  The major environmental issues addressed were air 
quality, biological resources, geology/soils, hydrology/water quality, and noise. The 
Mitigated Negative Declaration included appropriate mitigation to reduce these potential 
environmental impacts to less than significant levels. 

5. The subject property is developed with multi-family residences.   

6. The proposed project would conduct all required construction to be completed on and from 
the subject property.  

7. This Special Use Permit is for the construction of retaining walls up to 20 feet in height, located 
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on the side of the property, along Los Gatos Creek. 

8. The proposed retaining will not be visible from the public right-of-way. 

9. The subject site is 1.01 acres in size. 

10. The surrounding area is characterized by multi-family and single-family residences. 
 
FINDINGS 
 
The Director of Planning concludes and finds, based on the analysis of the above facts, that: 
 
1. The proposed project is consistent with the San José 2020 General Plan Land Use 

Transportation Diagram in that the retaining walls do not impact the existing residential 
development. 

2. The proposed project conforms in all respects to the provisions of Title 20 of the San José 
Municipal Code. 

3. The proposed project is in conformance with the California Environmental Quality Act. 

4. The proposed retaining wall at the location requested will not adversely affect the peace, 
health, safety, morals or welfare of persons residing or working in the surrounding area; or 
impair the utility or value of property of other persons located in the vicinity of the site; or be 
detrimental to public health, safety, or general welfare. 

5. The proposed site is adequate in size and shape to accommodate the yards, walls, fences, 
parking and loading facilities, landscaping and other development features prescribed in this 
Title, or as is otherwise required in order to integrate the use with existing and planned uses 
in the surrounding area.  

6. The proposed site is adequately served by highways or streets of sufficient width and 
improved as necessary to carry the kind and quantity of traffic such use would generate; or 
by other forms of transit adequate to carry the kind and quantity of individuals such use 
would generate; and by other public or private service facilities as are required. 

 
Finally, based upon the above-stated findings and subject to the conditions set forth below, the 
Director of Planning approves, pursuant to Part 7 of Chapter 20.100 of the San José Municipal 
Code, the subject proposal to allow the construction of new 20-foot tall retaining walls in the side 
yard of an exiting multi-family residence. 
 
APPROVED SUBJECT TO THE FOLLOWING CONDITIONS: 
 
1. Acceptance of Permit.  Per Section 20.100.290(B), should the applicant fail to file a timely 

and valid appeal of this Permit within the applicable appeal period, such inaction by the 
applicant  shall be deemed to constitute all of the following on behalf of the applicant: 

a. Acceptance of the Permit by the applicant; and 

b. Agreement of the applicant to be bound by, to comply with, and do all things required of or 
by the applicant pursuant to all of the terms, provisions, and conditions of this permit or 
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other approval and the provisions of Title 20 applicable to such permit. 

2. Sewage Treatment Demand.  Chapter 15.12 of Title 15 of the San José Municipal Code 
requires that all land development approvals and applications for such approvals in the City of 
San José shall provide notice to the applicant for, or recipient of, such approval that no vested 
right to a Building Permit shall accrue as the result of the granting of such approval when and if 
the City Manager makes a determination that the cumulative sewage treatment demand of the 
San José-Santa Clara Water Pollution Control Plant to treat such sewage adequately and within 
the discharge standards imposed on the City by the State of California Regional Water Control 
Board for the San Francisco Bay Region.  Substantive conditions designed to decrease sanitary 
sewage associated with any land use approval may be imposed by the approval authority. 

3. Building Permit.  Obtainment of a Building Permit is evidence of acceptance of all conditions 
specified in this document and the applicant's intent to fully comply with said conditions. 

4. Exterior Alterations.  No exterior alterations to the structure may be implemented unless and 
until this Special Use Permit is released to the Building Division. 

5. Conformance with Plans.  Construction and development shall conform to approved Site 
Development plans entitled, “Los Gatos Creek Streambank Repair Project” dated March, 2009, 
on file with the Department of City Planning and Building and to the San José Building Code 
(San José Municipal Code, Title 17, Chapter 17.04). 

6. Permit Expiration.  This Special Use Permit shall automatically expire 24 months from and 
after the date of approval by the Director of Planning, or by the Planning Commission on 
appeal, granting this Permit, if within such 24-month period, the proposed use of this site has 
not commenced, pursuant to and in accordance with the provisions of this Special Use Permit.  
The Director of Planning may approve a Permit Adjustment/Amendment to extend the validity 
of this Permit in accordance with Title 20 of the San Jose Municipal Code.  The Permit 
Adjustment/Amendment must be approved prior to the expiration of this Permit. 

7. Environmental Mitigation.   
a. Biological Resources.  The proposed project includes the following mitigation and 

avoidance measures to reduce impacts to water quality and salmonids during 
construction to a less than significant level: 
1) To minimize impacts to salmonids, construction within the creek will be restricted 

to the dry season (June 15th to October 15th), the period after the spawning season 
when minimal water is in the channel and movement of salmonids within the 
project area is expected to be minimal.  Any salmonid redds (juveniles) 
downstream from the site would not be impacted directly or indirectly, if 
construction occurs during this time because redds are not active during this period 
and minor stream sedimentation from construction activities is not expected to 
permanently impact salmonid redds downstream.  Small amounts of sediment that 
accumulate in gravelly spawning areas will likely be flushed out when flows 
increase after rainfall, during the late fall and winter following construction.  
Environmentally Sensitive Area (ESA) fencing will be installed at the upstream 
and downstream limits of work within the creek banks and tree removal sites to 
prevent construction equipment and crews from disturbing the active channel 
beyond the limits of work. 
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2) In order to divert water around the work area fish block nets will be placed 
upstream and downstream of the project site at a location determined by the 
fisheries biologist. Once the fisheries biologist has placed the screens and removed 
fish, a temporary coffer dam will be constructed just downstream of the upstream 
fish screen. The contractor will coordinate with the fisheries biologist to dewater 
the site as the fisheries biologist captures and moves species out of the project site. 
The water diversion pipe will be large enough to divert all stream flow around the 
work area. 

3) All project personnel will receive environmental awareness training which will 
include a description and life history of steelhead and western pond turtle and 
instructions regarding procedures if any of these species is sighted in the work area. 
They will also receive instruction of the importance of riparian habitat and water 
quality. 

4) It is understood that Best Management Practices (BMPs) outlined above for aquatic 
habitat/water quality protection will be implemented.  No debris, soil, sand, bark, 
slash, sawdust, cement, concrete, washings, petroleum products, or other organic or 
earthen material will be allowed to enter into or be placed where it may be washed 
by rainfall or runoff into the creek. 

5) All conditions of the Streambed Alteration Agreement for the project from CDFG 
and the RWQCB permit will be implemented. 

6) To protect water quality in the creek, the project will conform with the California 
Stormwater Quality Association’s Stormwater BMP Handbook for New and 
Redevelopment.  Implementation of the water quality protection BMPs, including 
installation of silt fencing between the project and the creek, will prevent adverse 
impacts to water quality in the creek and minimize potential impacts to aquatic 
species such as salmonids. 

7) Machinery will be refueled at least 60 feet from aquatic habitat, and a spill 
prevention and response plan will be developed. 

8) If these measures are implemented, potentially adverse effects upon water quality 
will be reduced to a less than significant level.  If these measures fail, however, the 
City will consult with local representatives of the CDFG and RWQCB to develop 
contingency measures. 

b. Northwestern Pond Turtle: The western pond turtle is a state species of special 
concern. Los Gatos Creek at the project site provides good basking sites, however the 
upper banks of the creek are too steep for the turtles to climb and too urbanized to 
provide nesting habitat. The nearest CNDDB record (occurrence 301) was four miles 
south of the project site where three adult western pond turtles were observed in the 
Guadalupe River.  It is likely that western pond turtles could transit the creek in the 
project area. While there is a low probability that individual western pond turtles 
would be impacted by the project, the mitigation and avoidance measures to be 
implemented for impacts to salmonids, as described above, would reduce potential 
impacts to western pond turtles to a less than significant level. In addition, if a western 
pond turtle is observed transiting the work area, the project supervisor would promptly 
place the turtle beyond the construction site heading in the same direction it was 
originally traveling. 



 File No. SP08-038 
 Page 5 
 

c. Special Status Bird Species:  No special-status bird species were observed on the 
project site. The proposed project has the potential to impact birds protected under the 
federal Migratory Bird Treaty Act. Bird nests, eggs and young are protected under 
California Fish and Game Codes (§3503, §3503.5, and §3800) and are also protected 
under the Federal Migratory Bird Treaty Act (50 CFR 10.13) which makes it unlawful 
to “take” (kill, harm, harass, shoot, etc.) including nests, eggs, and young. Only non-
native species such as feral pigeon (Columba livia), house sparrow (Passer 
domesticus), and European starling (Sturnus vulgaris) are exempt from protection.  

8. Revocation.  This Special Use Permit is subject to revocation for violation of any of its 
provisions or conditions. 

9. Public Works Clearance for Building Permit:  Prior to the issuance of Building permits, 
the applicant will be required to have satisfied all of the following Public Works conditions.  
The applicant is strongly advised to apply for any necessary Public Works permits prior to 
applying for Building permits. 

a. Grading:    
1) A Geologic Hazard Clearance is required prior to approval of this Planning 

application. 
2) A grading permit is required prior to the issuance of a Public Works Clearance.  

The project shall provide copies of approved permits required by all other 
agencies and reports/documents prepared for this project. 

b. Encroachment Permit:   A revocable encroachment permit may be required for the 
temporary use of the public street for construction purposes.  The applicant shall be 
responsible to repair any damage to the public street from this project. 

c. Referrals: This project should be referred to all pertinent river, water resource and 
riparian agencies, as well as the Santa Clara Valley Water District. 

10. Conformance with Municipal Code.  No part of this approval shall be construed to permit a 
violation of any part of the San José Municipal Code. 

11. Construction Hours.  Construction shall be limited to the hours of 7:00 a.m. to 7:00 p.m. 
Monday through Friday for any on-site or off-site work within 500 feet of any residential unit.  
Saturday construction is allowed between the hours of 9:00 a.m. and 5:00 p.m. for permitted 
work that is inaudible to existing residential uses.  Exterior generators, water pumps, 
compressors and idling trucks are not permitted on Saturdays or Sundays. 

12. Archaeology.  Pursuant to Section 7050.5 of the Health and Safety Code, and Section 5097.94 
of the Public Resources Code of the State of California in the event of discovery of human 
remains during construction, there shall be no further excavation or disturbance of the site or 
nearby area reasonably suspected to overlie adjacent remains.  Santa Clara County Coroner 
shall be notified and shall make a determination as to whether the remains are Native 
American.  If the coroner determines that the remains are no subject to his authority, he shall 
notify the Native American Heritage Commission who shall attempt to identify descendants of 
the deceased Native American.  If no satisfactory agreement can be reach as to the disposition 
of the remains pursuant to the State law, then the land owner shall re-inter the human remains 
and items associated with Native American burials on then property in a location not subject to 
further subsurface disturbance. 
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13. Building Materials.  All new materials and colors for the proposed accessory 
structures/buildings are to be as shown in the approved plan set.  New materials are to match 
those of the existing single-family residence. 

 
APPROVED and issued this 10th day of March, 2010.  
 
    JOSEPH HORWEDEL, DIRECTOR 
    Planning, Building and Code Enforcement 
  
 
    ___________________________________ 
    Deputy 
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Glen  Eyrie  Av

Scale:  1"= 300'
Noticing Radius: 500 feet
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