






































Citizens Committee to Complete the Refuge 
 
Response 1:  (p. 1, Notice of Intent).  - The City made all relevant documents available to the public 
in the Planning office, for the entire review period (from April 8, 2011 to May 9, 2011), as stated in 
all public notices.  As soon as someone notified staff that there was a problem with the on-line copy, 
which occurred on April 29, 2011, the problem was corrected within 2-3 business days.   
 
Response 2: (p. 2, Information Availability).  – Please see response #1.   
 
Response 3:  (p. 4, #1).  As described in the Initial Study, the Nine Par property is subject to 
applicable state regulations contained in California Code of Regulations (CCR) Title 27.  This 
proposed project causes this site to become subject to CCR, Title 27, Post-Closure Regulations, 
which in part specify the need for project review, approval, and compliance with state environmental 
monitoring and controls.  The landfill will be required to file a plan for Post-Closure maintenance 
and monitoring in addition to a post-closure project application that addresses all applicable 
requirements of CCR, Title 27, Section 20190, including the approval of the City of San Jose Local 
Enforcement Agency, and the 'concurrence' of the Natural Resources Agency - CalRecycle Program.   
 
Development and activities on the site may also be regulated by the San Francisco Bay Regional 
Water Quality Control Board through the issuance of Waste Discharge Requirements (WDR).  
Permits from the Bay Area Air Quality Management District (BAAQMD) will also be required for 
facility operation.  As a former landfill, special consideration is required in dealing with existing and 
future soil conditions.  
 
The existing landfill cover is being evaluated for acceptability as an engineered alternative cap under 
current regulations (CCR Title 27).  As required for all landfill post closure operations, continuous 
monitoring of combustible gas and protection measures will be required for all enclosed structures 
and installation of groundwater, and perimeter gas monitoring wells will also be required in 
accordance with CCR Title 27.   
 
All landfill closure requirements will be met in conformance with Title 27 and the RWQCB.  At this 
time the RWQCB is reviewing final details for the design options for the landfill.  The City of San 
Jose is committed to the closure of the entire landfill in accordance with the regulatory requirements 
for the post-end use.   
 
Response 4:  (p.5 #2).  The two sites adjoining and across the Artesian Slough from the Nine Par site 
designated as Zanker Road Resource Recovery Operation and Landfill (ZRRROL) and the Zanker 
Material Processing Facility (ZMPF) are both owned in their entirety by Zanker Road Resource 
Management, Ltd. (Zanker).  Zanker does not own GreenWaste Recovery, Inc. (GreenWaste).  
Zanker is a California Limited Partnership and GreenWaste is a California Corporation.  Zero Waste 
Energy Development Company, LLC is a partnership of GreenWaste and Zanker.  The proposed AD 
Facility project will have separate utilities and will be owned, managed and operated by Zero Waste 
Energy Development Company (ZWED).  While the adjacent ZMPF and ZRRROL facilities may 
transfer materials between facilities, they are transacted through independent business relationships.  
Each company is separate and distinct, while they share some common ownership at the present time, 
the companies and their facilities are operated independently and have separate and distinct 
functions.  In other words, none of the businesses require the other business in order to operate.  
Regardless of ownership, these properties have separate utilities and functions and are not part of the 



proposed project.  The two adjacent facilities are either existing or have their entitlements.  The 
Initial Study fully describes their proposed interactions with the proposed project.   
 
The shared scales will be a convenience to the adjacent ZRRROL and the project, similar to the 
sharing the access driveway.  The shared scale does not exacerbate any environmental impacts.  The 
proposed project could purchase their own scale and provide their own driveway, if needed.   
 
Response 5:  (p. 6; Light and Noise).  Noise impacts to wildlife were evaluated in the Noise Impacts 
during Operation section of the Initial Study.  As described on page 95 of the Initial Study, noise 
impacts from the project will be mitigated to a less than significant level.  The project’s operation 
noise levels would be 59 dBA DNL at the Environmental Education Center, where existing daily 
average noise levels are 57 dBA DNL.  According to the City’s project biologist, H.T. Harvey & 
Associates, the combined noise levels from the approved ZMRF and the proposed project will not 
significantly impact wildlife, as the increase in activity will not result in a substantial increase in 
noise levels.   
 
According to the City’s project biologist, the combined lighting from the approved ZMRF and the 
proposed project will not significantly impact any species or activities at the Refuge.  The area 
between the two project sites (where combined increases in lighting would be greatest) is marginal 
habitat, at best, for the salt marsh harvest mouse, and no other species would occur in such 
abundance in that area to be significantly impacted even if the combined lighting were to 
substantially increase light levels.  As one gets farther from the area immediately between the two 
sites, the combined increase in lighting would diminish, and it is expected to diminish rapidly (as 
compared to the increase from just one project or the other) based both on the measures incorporated 
into each project including conformance to the City Council Policy 4.31, Outdoor Lighting on 
Private Development and based on the lighting plan for ZMRF that indicated that light levels fell off 
very rapidly outside the site. 
 
The comments are conclusory in nature and provide no basis or evidence to support scientific 
evidence.   
 
Response 6:  (p. 6; Traffic).  As described in the Initial Study, a Trip Generation Study was done 
which identified the number of vehicle trips that would be generated by the project (p. 101).  The 
City of San José then compared the anticipated traffic to the existing conditions and the conditions 
that will exist when the approved Zanker MRF is built on adjacent property.  The City of San Jose 
defines traffic impacts in terms of level of service of roadway intersections.  Adopted Council Policy 
5-3 states that cause an intersection to degrade to Level of Service E or greater is inconsistent with 
General Plan policies to maintain acceptable traffic levels in the City and would therefore, create a 
significant adverse impact.  City staff also maintains an approved methodology for estimating traffic 
increases and calculating impacts.  A trip generation study was prepared for this project and is 
included in Appendix G.  Results of this analysis found that the intersections in the area currently 
operate and are projected to continue to operate at an acceptable level of service under existing, 
background, and project conditions because the project will not add sufficient traffic to cause the 
intersections in the area to deteriorate below acceptable levels of service.  The project traffic will not 
exceed the capacity of the existing circulation system or conflict with relevant standards on regional 
roadways as established by adopted City and Congestion Management Program policies.  Therefore, 
traffic impacts were fully and adequately evaluated in the Initial Study. 
 



The proposed project is does not depend on the approved ZMRF Planned Development Rezoning 
project to be completed in order to proceed with full operation.  The approved ZMRF development 
will still be required to complete their conditions of approval, regardless of the proposed project’s 
approval.  Although not relevant to the proposed project, a transportation impact assessment for the 
approved ZMRF development project, was completed in accordance with the City of San Jose 
standards and it was determined that the project was in conformance with the City of San José 
Transportation Level of Service Policy and no significant unavoidable impacts were identified.  As a 
condition of that project, City staff recommended validating the EIR transportation conclusions 
regarding safety concerns to truck drivers who serve the site or to residents and visitors in the vicinity 
of the proposed project.  This condition will be required at or immediately after commencement of 
operations of the approved ZMRF development.   
 
As described in the project description for the proposed project, at full buildout 45,000 tons per year 
of bulking material and compost amendments will be transferred to the project site from the adjacent 
ZRRROL facility and 225,000 ton per year of organic feedstock will be transferred from other off-
site locations.  This was all evaluated in the Initial Study and Trip Generation Study.   
 
The statement that a study needs to be done “jointly with the City” is based on a misunderstanding.  
The study done for this project was scoped by the City Staff, included information provided by the 
City, and was approved by the City Staff in the Department of Public Works.   
 
Response 7:  (p. 7; “ The MND…”).  The project does not propose to distribute biogas.  The biogas 
will be used to power the on-site digester engines and a flare is included in each of the three phases 
as back-up to combust the biogas when insufficient engine capacity is available.  The compost 
byproduct material will be sold as soil amendment primarily on the specialty markets of the 
commercial landscape and horticulture industry.  The commercial market sector includes 
landscapers, land developers, contractors, golf courses, and private recreational facilities and are 
typically high volume compost users.  The soil amendment can be used for erosion control, compost 
filter socks, compost blankets, and general soil amendment for plantings.  Mainstream agricultural 
markets will not be able to utilize the compost produced from the proposed project because of the 
non-OMRI certification and contamination with non-organic materials; however, alternative 
agricultural markets including crops that are not intended for fresh consumption (i.e. fresh vegetables 
and berries), can utilize compost products produced by the proposed project.  This can include 
nursery stock, flowering potted plants, ornamental nursery stock, cut flowers, potted foliage plants, 
indoor cut flowers, and landscape plants. 
 
CEQA requires that an Initial Study address the whole of an action, to the extent of what is known at 
the time of project approval.  The complete project as it is known to the City of San Jose is described 
in this Initial Study.  Changes, additions or future expansion of the scope or design of the project 
requiring City reviews and approvals would be subject to subsequent CEQA analysis. 
 
The comments keep referring to adjacent developments as part of the “whole of an action”, but since 
the ZMRF is already approved and the ZMPF and ZRRROL are already existing and independently 
operating without the project, they do not really need any “action”.  The City of San Jose has 
working knowledge of the need for constant innovation and improvements in the waste management 
and recycling industry and does not preclude future improvements and refinements in processes at all 
the facilities.  Those refinements are currently unknown and will, however, require CEQA review 
once they are identified.   
 



The greenhouse gas emissions and transport of materials to and from the site was completely 
evaluated in the Initial Study and additional details can be found in the Air Quality Impact 
Assessment that included greenhouse gas emissions and the projected vehicle trips.  The evaluations 
did not identify any significant impacts.   
 
Organic materials to be processed are anticipated to be delivered from within a 150-mile radius but 
on the average of less than 50 miles away, based upon the business plan provided by the project 
applicant.  At a distance of 150 miles, that would include areas such as Ukiah, Yuba City, Folsom, 
Groveland, Merced, Madera, and King City, California.  At a distance of 50 miles that would include  
areas within Daly City, Santa Cruz, Gilroy, Tracy, Walnut Creek, and Richmond, California.  The 
finished product is anticipated to be delivered within a 200-mile radius (areas could include 
Mendocino, Chico, and San Luis Obispo, California), based upon the marketing plan provided by the 
project applicant, but on average to a distance less than 50 miles away.   
 
Response 8:  (p.8 #3).  The proposed ZWED project is a separate and independent project from the 
Water Pollution Control Plant (Plant) Master Plan, which is not completed and has only a preferred 
alternative plan for analysis purposes.  The scoping process for the Plant Master Plan EIR recently 
started with the public noticing of the Notice of Preparation (NOP) for the EIR, dated May 23, 2011.   
 
While the proposed project is located on Plant lands, it is physically separated by Los Esteros Road 
from the Plant itself, it will have separate utilities, and neither the proposed project nor the 
envisioned Plant Master Plan depend on each other to be approved or operate.  In other words, the 
proposed project, if approved, can operate with or without approval of the possible future Plant 
Master Plan project because each project has a separate and independent utility.  Further, the Plant 
Master Plan NOP states no changes are proposed to the Nine Par landfill site under the proposed 
Plant Master Plan.   
 
In addition, each project has separate goals and objectives.  One of the main objectives of the 
proposed project is to meet the City’s Green Vision by diverting organic waste from landfills and 
converting waste to energy.  At full buildout, the project will divert approximately 225,000 tons of 
organic waste from landfills.  This is also consistent with the City’s General Plan Solid Waste Goals 
1 and 5 that promote extending the life span of landfills by composting and transforming solid wastes 
and encourage alternatives to landfilling.   
 
The main purpose of the Plant Master Plan will be to improve and replace the aging infrastructure at 
the Plant in order to meet new regulations and to meet the projected population growth anticipated by 
Association of Bay Area Governments.  Other uses of the Plant lands will be secondary to that 
primary objective.  Adopted Council policy specifies that the highest priority for use of Plant lands is 
the Plant itself and defines the future expansion area as 200 acres directly south of the Plant itself (it 
should be noted that the project site is northwest of the Plant and across Los Esteros Road and not 
within this Plant expansion.)  
 
In summary, the Initial Study evaluated the entire proposed project and did not ‘piecemeal” any 
analysis of the environmental impact of the project.  This facility is separate from and independent of 
the possible future Plant Master Plan and has no connection other than being on land owned by the 
Plant.  The Plant Master Plan EIR when it is prepared will be required to evaluate the cumulative 
environmental impacts of that project and others that are pending at that time.     
   



Response 9:  (p.9; Project Overview).  The comment is incorrect, the Vector Management Plan 
was provided to the public for review and comment during the public review period for the 
Initial Study in the project description.  The Vector Management Plan (VMP) is an impact 
minimization measure that is incorporated into the project; it is not a mitigation measure for a 
specifically identified impact.  CEQA does not prohibit project applicants from incorporating 
measures to avoid and minimize environmental impacts into their projects, and the VMP does just 
that. 
 
The IS/MND does not inappropriately defer details of the VMP.  Although the VMP itself is not 
described in its entirety in the IS/MND, Section 3.9 of the Initial Study contains a great deal of detail 
on the components of the VMP, including specific measures to minimize the abundance of nuisance 
species at the site, minimize these species’ access to food resources, and remove nuisance mammals 
from the site.  The Initial Study describes the monitoring and adaptive management process, lists a 
number of adaptive measures that could be employed if necessary, and describes the process by 
which the City would review and approve the VMP and oversee the implementation of the VMP.   
 
The Initial Study notes that, in addition to measures specifically described in Section 3.9, additional 
measures that are not described in that section whose goals are to limit accessibility of waste to 
wildlife as described on p. 12 of the Initial Study, may be implemented in the future.  This is not 
inappropriately deferring details of the project description; rather, it acknowledges that as the state of 
the art in nuisance species abatement and control advances and site-specific experience is gained, the 
applicant may employ additional measures that will improve the effectiveness of abatement.  The 
IS/MND does not rely on these future improvements to ensure that impacts associated with nuisance 
species are less than significant, but rather provides an opportunity to use improved techniques if 
they become available, and are accepted by the City of San Jose Director of Planning, Building and 
Code Enforcement.   
 
The IS/MND does not defer formulation of mitigation to a later date.  The statement quoted in this 
comment refers very clearly to additional measures that may be implemented.  The VMP is 
identified, discussed at length and is proposed by the project.  CEQA does not preclude identification 
and utilization of different, additional, better, newer, or other elements by an approved program that 
stipulates the purpose, goal and measures of success.  Although not required by CEQA because it is a 
part of the proposed project, the Vector Management Plan will include a baseline, performance 
standards, and monitoring requirements to ensure ongoing effectiveness.   
 
Responses 10 and 11:  (p.9; Description of the Proposed Project).  The Initial Study evaluated the 
full buildout of project.  There are three phases planned for the development of the project, but the 
Initial Study evaluated the worst case condition, that included operation of all three phases (full 
buildout) and based on this evaluation the project would not result in any significant unavoidable 
environmental impacts. 
 
 The full scale and dimensions of the proposed buildings and their proposed location were taken into 
account for the odor, noise, and wind patterns analyses and conclusions that were described in the 
Initial Study.  Figure 3.0-2 identifies building heights and lengths and shows the proposed building 
elevations and line-of-sight from the nearest public receptors traveling along Los Esteros Road.   
 
CEQA requires evaluation of the change compared to existing conditions.  While possible options for 
the Plant Master Plan have been developed, a final Plant Master Plan has not been adopted and no 



environmental review for the Plant Master Plan has been completed at this time; therefore, 
identification and evaluation a future trails for the Plant Master Plan are speculative.  Any trails apart 
of the Plant Master Plan will be fully evaluated in the Plant Master Plan EIR.   
 
The view of the project site from the USFWS NWR is described in Section 4.1.2.1 of the Initial 
Study.  The viewshed in this area is not a pristine environment.  There are two active landfills, the 
Water Pollution Control Plant, two resource recovery operations, a group of industrial buildings on 
the north side of Alviso, and a major power plant, plus a great many overhead electrical transmission 
lines.  As described in the Initial Study, portions of the buildings and operations may be visible from 
the NWR Environmental Education Center, although these views would be difficult to distinguish 
from the existing viewshed that includes the ZMPF and ZRRROL.  These adjacent uses uses are 
much higher in elevation than the proposed AD facility.  In addition, the current height of the 
surrounding landfills already alters the existing views of hillside areas from the Don Edwards San 
Francisco Bay NWR.   
 
Response 12:  (p.10; Vector Management Plan).  Please refer to Response 9. 
 
Response 13:  (p.10; Aesthetics).  Please refer to Responses 5 and 11. 
 
Response 14:  (p.10; Air Quality).  As stated in Response 11, the full scale and dimensions of the 
proposed buildings and their proposed location were taken into account for wind patterns analyses 
and conclusions that were described in the Initial Study.  This was evaluated in what is referred to as 
a downwash analysis, and is part of the air dispersion modeling with the USEPA-approved model 
AERMOD.  Emissions of criteria air pollutants, toxic air contaminants, and odorous compounds 
were all subjected to detailed air dispersion modeling using AERMOD, which includes a complete 
downwash analysis with a program called Building Profile Input Program (BPIP)-Prime.  Detailed 
dimensions of the project’s structures are used to determine the potential wake effects on the 
emission plumes from project sources, and any resulting downwash that might occur.  Based on 
“Reference Guide to Odor Thresholds For Hazardous Air Pollutants Listed in the Clean Air Act 
Amendments of 1990, EPA 600/R-92/047”, AERMOD was used to evaluate the impacts of 20 
emitted compounds that could potentially cause odor problems from the project.  The modeled 
maximum impacts from all of the 20 odorous compounds are between two and nine orders of 
magnitude lower than their published odor thresholds.  Such detailed air dispersion modeling of 
odorous compounds went beyond the minimum analytical requirements of the BAAQMD CEQA 
Guidelines.  The commenter is correct in stating that wind effects of swirls or other patterns alter 
impacts involving distribution of concentration of odors, particulate or emissions and this was 
evaluated in the above described modeling.   
 
This comment does not raise any new evidence of new environmental impacts.   
 
Response 15:  (p.11; Biological Resources).  The City does not dispute that the project site is located 
near the US Fish and Wildlife (USFWS) National Wildlife Refuge (NWR) and the project is required 
to evaluate the possible impacts to listed species under the Endangered Species Act and any other 
resources that could be impacted by the project site.  A complete biological assessment was 
completed as part of the environmental review for the proposed project and all possible impacts to 
biological resources was mitigated to a less than significant level by mitigation and avoidance 
measures proposed by the project.  In the event any official consultation or permit approval is 
required from the USFWS the appropriate coordination will be completed.   
 



The City did receive comments from the USFWS NWR on the proposed project’s environmental 
review and the City provided responses to their concerns.   
 
Response 16:  (p.11; Trees).  CEQA is required to evaluate the proposed changes to existing 
conditions.  The current condition of trees on the project site compared to past historical conditions is 
not required of CEQA evaluations because historical conditions are not a result of a newly proposed 
project.  It is required that consistency with a local tree ordinance and policies be addressed, which is 
Section 4.4.2.5.   
 
According to the landscaping plan most trees would be planted along the southern and western 
project site boundaries, as well as around the administration building and digester buildings as 
opposed to along the northern boundary closest to the wetlands.  Trees along the southwestern 
boundary will grow to 20-35 feet tall, which is a relatively low canopy.  Other unpaved areas, 
including the northern boundary, will be planted with a native restoration/erosion hydroseed mix.  In 
conformance with the General Plan and City policies, City staff will continue to work with the 
applicant to incorporate appropriate native trees and vegetation into the planning plan.  It is assumed 
the tree roots may come into contact with waste, and therefore, all vegetation used on the site will be 
species that can live on closed landfills. 
 
Fencing and trees associated with the ZMRF to the west, large metal electrical transmission towers to 
the west and north, wooden powerline poles on and adjacent to the site, and fencing around the 
ZRRROL site to the north/northeast already provide numerous taller perches for raptors in close 
proximity to sensitive wetland habitats (such as those north of the project site that could support salt 
marsh harvest mice) and potential burrowing owl habitat.  Given that raptors are territorial, planting 
new trees will not result in a substantial increase in the number of raptors that could prey on sensitive 
species in the vicinity.  Trees are only to be planted adjacent to existing street, proposed parking lot 
and along the southwestern site boundary and no trees are proposed adjacent to the Refuge.  Species 
proposed along the southwestern site boundary which would be the trees closest to the Refuge, will 
only grow approximately 20 to 35 feet tall.  According to the City’s consulting biologist, these trees 
could be used as raptor perches, but they would not provide substantially better or more perches than 
are currently out there.  Raptors may congregate in areas of high prey abundance, but as mentioned 
above, they are also territorial enough that each tree, pole, tower, or fencepost would not to equate to 
another raptor.  Planting trees will just provide more perches for the raptors that are out there 
foraging already, but would not substantially increase predation rates.  As a result, such tree planting 
would not result in a significant impact to sensitive species due to the provision of perches for 
raptors.  
 
(p.12; HCP) 
This comment does not raise any new evidence of new environmental impacts.  The not yet adopted 
draft HCP has developed an expanded study area for burrowing owl conservation, that includes the 
northern edge of the County and portions of Alameda County and San Mateo County.  The purpose 
of this expanded study area is provide additional conservation areas for the burrowing owl since there 
are limited conservation areas within the draft HCP study area.  In the expanded study area allowable 
covered activities are limited to conservation actions for the burrowing owl for areas within the draft 
HCP study area.  Any projects or activities of jurisdictions which are not permittees of the draft Santa 
Clara HCP study area are not covered under the HCP.  The presence of burrowing owls was 
evaluated as part of the biological resources evaluation.  The impacted areas of this project site are 
currently of limited value to roosting or nesting burrowing owls because of the small number of 
ground squirrel burrows, and the dense and high herbaceous vegetation characterizing much of the 



site.  These conditions and that the site is landfill do not provide high value habitat for burrowing 
owls.  The project will, therefore, not result in a substantial loss of burrowing owl habitat under 
existing conditions if owls use the site only for foraging but not for roosting or nesting.  Standard 
pre-construction surveys for burrowing owls will be completed on the site in conformance with 
CDFG protocols.   
 
No evidence of an environmental impact is raised by this comment.  The main goal of the draft 
Recovery Plan is the comprehensive restoration and management of tidal marsh ecosystems.  As 
described in the biological resources section of the Initial Study, the project will not result in any 
significant impacts to any wetland or special-status species.   
 
Response 17:  (p.12; Geology and Soils).  As mentioned in the Initial Study, all final foundations 
will be subject to review and approval by the City Geologist prior to issuance of grading permits.  As 
the project design has progressed, the project applicant has determined that they will use grade beam 
foundations that are designed to avoid the use of piles into landfill waste.  The construction noise 
impacts have been fully evaluated in the Initial Study including pile driving (although pile driving is 
no longer required) and appropriate mitigation measures have been included in the Initial Study to 
reduce these impacts to a less than significant level.  This was part of the project evaluated by the 
consulting biologists.   
 
The Geotechnical Investigation addressed the slope stability including an analysis of the north slope 
adjacent to the wetlands and considered loads from the proposed buildings and other improvements 
(refer to Appendix C of the Initial Study).  Historic borings located in the northern portion of the site 
were used to confirm that the conditions there are similar to the conditions the borings encountered in 
the southern portion.   
 
Response 18:  (p.13; Greenhouse Gas Emissions).  The proposed project is not subject to the 
possible future Plant Master Plan because there is no adopted plan at this time.  The proposed project 
will be subject to the policies and plans that are applicable to the project at the time of approval and 
issuance of permits.   
 
The comment on this subject is incorrect.  The GHG emissions generated by the transport of finished 
compost product from the site to unspecified places located a conservative average of 50 miles away 
from the project site were disclosed in the Initial Study.  The BAAQMD CEQA Guidelines clearly 
indicate that impacts must, and did, include analysis of all sources within 1,000 feet from the project 
fence line of the criteria pollutant PM2.5 and toxic air contaminants that are carcinogenic or have 
chronic non-cancer health effects.  There is no requirement in the BAAQMD CEQA Guidelines to 
evaluate cumulative GHG impacts because the BAAQMD uses a project-based GHG significance 
threshold which is set at a de minimus level below which GHG emissions are considered less-than-
significant both individually and cumulatively.  Nonetheless, Table 4-4 in the Air Quality Report and 
the associated text includes a comparison of the GHG emissions from all sources in Santa Clara 
County, California, the US, and the globe. 
 
Response 19:  (p. 13; Hazards and Hazardous Materials).  The Final Workplan was completed 
during the public review and no changes were made between the Draft and Final versions, so the 
Draft Workplan is essentially the Final Workplan.  Based on the Workplan, the Final Site 
Investigation was completed.  Based on the results of Final Site Investigation no additional 
mitigation is required.  The draft and final versions of both the Workplan and Site Investigation were 
reviewed by the City of San Jose, CalRecycle, and Regional Water Quality Control Board and these 



agencies will continue to be involved in the review process in accordance with Title 27.  For 
additional information, please contact the Napp Fukuda, Sustainability & Compliance Manager, City 
of San Jose, Environmental Services Department, (408) 975-2594 or Napp.Fukuda@sanjoseca.gov.  
As stated previously in Response 3, all landfill closure and post closure requirements will be 
completed in accordance with Title 27.  The CEQA process does not require all permits and 
approvals to be obtained prior to CEQA approval, in fact, the CEQA process provides environmental 
clearance in order for discretionary permits to be issued.  
 
According to the project geologist for the project (Tom Vercoutere, Professional Geologist, Senior 
Consultant, Golder Associates Inc.), the proposed project development will have no effect on the 
existing TCE impact zone (plume) that is located approximately 15 feet below ground surface in a 
sand layer that is overlain by low permeable bay mud or refuse within that landfill.  Additionally,   
the existing TCE, which is in the landfill waste and in groundwater, will have no adverse effects on 
future workers or visitors to the site.  Due to the depth and location of TCE, no surface runoff from 
the site will contain TCE, and therefore, surface runoff of TCE into the wetlands will not occur.  The 
reduction of pervious surfaces (paving potions of the site and constructing buildings) on the project 
site and implementation of the proposed stormwater pollution prevention plan will improve the water 
quality of surface runoff and reduce stormwater infiltration into the waste that contains TCE.  This 
will reduce the potential for TCE migration because by decreasing the permeable surface area, 
infiltration into the landfill refuse will be reduced.    In addition, the development of the project will 
have no effect on the current groundwater flow below or nearby the project site because groundwater 
flow occurs in the sand layers that are 15 to 20 feet or more below ground surface.  
 
The City of San Jose does its best to inform all responsible and interested agencies, to that end the 
document was sent to the State Clearinghouse and has been circulating since April 8th.  According to 
the Clearinghouse database the document was sent to the Region 2 office during the public review 
period (www.ceqanet.ca.gov/DocDescription.asp?DocPK=650849). 
 
Response 20:  (p.14; Hydrology and Water Quality).  The current stormwater control plan (Worley 
Parsons Group, Inc. 2010) includes six vegetated swales, four forebays, and a series of storm drains 
designed to avoid and reduce impacts from stormwater run-off from the project site to a less than 
significant level.  The stormwater runoff collected in storm drains and discharged from drainage 
collection areas (basins) will first be channeled into open forebays, where all large sediment particles 
will settle out and can be removed as needed.  The second water quality treatment will occur as each 
forebay continues to drain into one of six vegetated swales.  This system will therefore provide two 
levels of water treatment before the stormwater is released at a controlled flow rate into the existing 
catch basin and wetlands to the west of the project site.  The rate of outflow being discharged to the 
existing water and wetlands will be limited so as to avoid exceeding the prevailing pre-developed 
flow. 
 
The forebay and vegetated swale containment system is designed to handle 100-year flood 
conditions, and therefore will not be overwhelmed and released untreated water into the adjacent 
wetlands.  In addition, the volume of runoff released from the site in any particular area is not 
expected to be substantially greater than existing conditions, as the outfall areas will distribute runoff 
to four release locations.  As a result, release of runoff from the site is not expected to result in 
substantial changes in the character of receiving areas off-site (e.g., by converting saltmarsh habitat 
to brackish or freshwater marsh).  Thus, project impacts to adjacent salt marsh and aquatic habitats 
resulting from stormwater runoff, including both quality and quantity-related impacts, will be less 
than significant.  In addition, mitigation measures in the Initial Study list Best Management Practices 



(BMPs) and Treatment Control Measures (TMCs) to be incorporated into the project’s Stormwater 
Pollution Prevention Plan (SWPPP).  The City will require the proposed project to implement a 
stormwater control plan to address Provision C.3 of the National Pollutant Discharge Elimination 
System (NPDES) permit and City Policy 6-29 prior to issuance of the Special Use Permit and to the 
satisfaction of the Director of Planning, Building and Code Enforcement.   
 
In May 2009, BCDC submitted preliminary recommendations for amendments to the Bay Plan to 
incorporate climate change.  This proposal adopts sea level rise estimates of 16 inches (1.3 feet) by 
2050 and 55 inches (4.6 feet) by 2100.  Based on the projected sea level rise and coastal flooding 
maps for the South Bay, the project site itself would be elevated above the area subject to predicted 
sea level rise, but areas surrounding the site (Los Esteros Road and most of Alviso) would be 
affected by the predicted sea level rise due to global climate change.1  The project site including 
proposed buildings and facilities are above the 55-inch projected sea level rise area.  Due to the lower 
elevations of Los Esteros Road, access to the site may become affected by the predicted sea level 
rise.  Because the access roads to the project site and most of the project area would likely be 
affected by predicted sea level rise, the proposed project may cease operations at some point in the 
future.  The sea level rise will be a regional issue for the appropriate agencies, including the City of 
San Jose, to address. 
 
Response 20:  (p. 15; Land Use).  While possible options for the Plant Master Plan have been 
developed, a final Plant Master Plan has not been adopted and no environmental review for the Plant 
Master Plan has been completed at this time.  The Initial Study cannot discuss a document that does 
not exist. 
 
Please refer to Response 16, for comments regarding the HCP. 
 
Response 21:  (p.15; Noise).  The IS/MND analyzed effects of the operation of the facility on 
wildlife (Impacts of Project Operation on Wildlife).  This impact statement considered all the 
potentially occurring wildlife species, including common species and special-status species such as 
those listed in the comment, and specifically noted the increase in noise and site activity, which 
would include vibrations.  However, due to the absence of the California clapper rail and western 
snowy plover (biological report pp. 15,21-23) and the scarcity of burrowing owl, salt marsh harvest 
mouse, and salt marsh wandering shrew (biological report pp. 15,23-26, 36) on or near the site and its 
immediate vicinity, the existing levels of disturbance from adjacent facilities (ZRRROL, ZMPF, and 
Plant facilities) (to which any individuals in the project vicinity must already be habituated), and 
screening vegetative cover incorporated into the project, such indirect impacts were considered less-
than-significant for most species.  These impacts were specifically characterized as identified by the 
consulting biologists as less than significant due to a combination of the low level of potential effect 
(e.g., the indirect effects of lighting, noise, or vibration, when viewed in the context of existing levels 
of lighting and disturbance in the vicinity (including ZRRROL, ZMPF, and Plant facilities) would 
not be sufficient to cause these special-status birds to abandon nests) and the low number of 
individuals or pairs (few or none) that could possibly be affected by the project, relative to regional 
populations. 
 

                                                   
1 Sources: 1) San Francisco Bay Conservation and Development Commission. Shoreline Areas Vulnerable to Sea 
Level Rise: South Bay. Map. 2008.  Available at: 
http://www.bcdc.ca.gov/planning/climate_change/index_map.shtml. 2) California Climate Change Center. Impacts 
of Sea-Level Rise on the California Coast. March 2009. 



Pile driving was evaluated for both noise and vibration for the project site, refer to Table 7 of 
Appendix F Noise Study.  The table identifies the maximum noise level ranges for different types of 
construction equipment to be used for the AD Facility.  The noise report (which includes impacts of 
construction noise including pile driving) was evaluated by the consulting biologists, who determined 
that no significant impact would occur (see p. 46-53 of IS).   
 
The full scale and dimensions of the building plans and the proposed topography were studied in 
order to determine the projected noise levels during project operation at the property line.    
 
Response 22:  (p.16; Transportation).  Please refer to Response 6.   
 
Response 23:  (p.17; Mandatory Findings of Significance).  The two sites adjoining and across the 
Artesian Slough from the Nine Par site designated as ZRRROL and ZMPF are both owned in their 
entirety by Zanker Road Resource Management, Ltd. (Zanker).  Zanker does not own GreenWaste 
Recovery, Inc. (GreenWaste).  Zanker is a California Limited Partnership and GreenWaste is a 
California Corporation.  Zero Waste Energy Development Company, LLC is a partnership of 
GreenWaste and Zanker.  The proposed AD Facility project will have separate utilities and will be 
owned, managed and operated by Zero Waste Energy Development Company (ZWED).   
 
While the companies may transfer materials between facilities they are transacted through 
independent business relationships.  Each company is separate and distinct and while they share 
some common ownership, the companies and their facilities are operated independently and have 
separate and distinct functions.  Regardless of ownership these properties have separate utilities and 
are not part of the proposed project. 
 
The two sites nearby are either existing or have their entitlements.  They are not proposed for 
anything at this time.  The Initial Study fully describes the proposed interactions with the proposed 
project.  The traffic numbers assumed all existing and approved trips, in addition to the proposed 
project trips evaluated by City Staff.   
 
Response 24:  (p. 17; comment summary).  Please refer to Responses 8 and 23.  The commenter’s 
concerns are hereby included in the environmental record and will be before the City’s decision-
makers, the City Council, for their consideration. 
 
 
 























Santa Clara Valley Audubon Society 
 
Response 1:  (p.1; CEQA Guidelines…).  The proposed ZWED project is a separate and 
independent project from the Water Pollution Control Plant (Plant) Master Plan, which is not 
completed and has only a preferred alternative plan for analysis purposes.  The scoping process 
for the Plant Master Plan EIR recently started with the public noticing of the Notice of 
Preparation (NOP) for the EIR, dated May 23, 2011.   
 
While the proposed project is located on Plant lands, it is physically separated by Los Esteros 
Road from the Plant itself, it will have separate utilities, and neither the proposed project nor the 
Plant Master Plan depend on each other to be approved or operate.  In other words, the proposed 
project, if approved, can operate with or without approval of the Plant Master Plan project 
because each project has a separate and independent utility.  Further, the Plant Master Plan NOP 
states no changes are proposed to the Nine Par landfill site under the proposed Plant Master Plan.   
 
In addition, each project has separate goals and objectives.  One of the main objectives of the 
proposed project is to meet the City’s Green Vision by diverting organic waste from landfills and 
converting waste to energy.  At full buildout, the project will divert approximately 225,000 tons 
of organic waste from landfills.  This is also consistent with the City’s General Plan Solid Waste 
Goals 1 and 5 that promote extending the life span of landfills by composting and transforming 
solid wastes and encourage alternatives to landfilling.   
 
The main purpose of the Plant Master Plan will be to improve and replace the aging 
infrastructure at the Plant in order to meet new regulations and to meet the projected population 
growth anticipated by Association of Bay Area Governments.  Other uses of the Plant lands will 
be secondary to that primary objective.  Adopted Council policy specifies that the highest 
priority for use of Plant lands is the Plant itself and defines the future expansion area as 200 acres 
directly south of the Plant itself (it should be noted that the project site is northwest of the Plant 
and across Los Esteros Road and not within this Plant expansion.)  
 
In summary, the Initial Study evaluated the entire proposed project and did not ‘piecemeal” any 
analysis of the environmental impact of the project.  This facility is separate from and 
independent of the Plant Master Plan and has no connection other than being on land owned by 
the Plant.  The Plant Master Plan EIR when it is prepared will be required to evaluate the 
cumulative environmental impacts of that project and others that are pending at that time.     
 
Response 2: (p. 2; MMRP).  Consistent with Section 15097 of the CEQA Guidelines, a 
Mitigation Monitoring and Reporting Program (MMRP) will be adopted when the mitigated 
negative declaration is adopted and approved by the decision makers.  All of the mitigation 
measures identified in the Initial Study and MND that require monitoring will be in the MMRP 
and those measures were all available to review during the public review period.   
 
Response 3: (p. 2; WSA).  The physical area evaluated in the Initial Study was stated to be 
approximately 41 acres, however, this acreage was assumed for the environmental review in 
order to ensure that all of land that could be incorporated into the operation was analyzed.  
Because the property is a much larger piece of City land, the precise boundary is based on the 



site plan and is not an existing parcel.  The actual size of the facility is 37.91 acres.  The 37.91 
acres includes all facility buildings, windrows, landscaping, roadways, fencing, construction 
staging areas, etc.  Because the project will not occupy more than 40 acres of land it does not 
require a Water Supply Assessment.  Current water usage for the project is estimated at 
9,300,000 gallons of water per year of which at least 5,700,000 gallons per year is anticipated to 
be reclaimed water (60%).  Further, reclaimed water usage may increase to 90 percent of total 
water used, in the future. 
 
Response 4: (p. 2; Process).  The City made all relevant documents available to the public in the 
Planning office, for the entire review period (from April 8, 2011 to May 9, 2011), as stated in all 
public notices.  As soon as someone notified staff that there was a problem with the on-line copy, 
which occurred on April 29, 2011, the problem was corrected within 2-3 business days.   
 
The City has prepared a thorough analysis of all environmental factors associated with this 
project (95 pages).  As stated in this comment, an EIR is required when there is a potentially 
significant adverse environmental impact, not when a project of a particular type or size is 
proposed.  No evidence is provided in this letter that a significant impact would result from the 
proposed project.   
 
Response 5:  (p. 2; Aesthetics).  The view of the project site from the USFWS Don Edwards 
National Wildlife Refuge is described in Section 4.1.2.1 of the Initial Study.  The viewshed in 
this area is not a pristine environment.  The project site is surrounded by two active landfills, the 
Water Pollution Control Plant, acres of biosolid lagoons, two resource recovery (recycling) 
operations, a group of industrial buildings on the north side of Alviso, a large power plant, plus a 
great many large overhead electrical transmission lines.  As described in the Initial Study, 
portions of the buildings and operations may be visible from the NWR Environmental Education 
Center, although all south facing views of the project would be difficult to distinguish from the 
existing viewshed that includes the Zanker Material Processing Facility (ZMPF) and Zanker 
Road Resource Recovery Operation and Landfill (ZRRROL) and the Plant in the background 
with large electrical transmission towers interspersed.  These adjacent uses are much taller in 
elevation than the proposed AD facility.  In addition, the current height of the surrounding 
landfills already alters the existing views of hillside areas from the Don Edwards San Francisco 
Bay NWR.  Although aesthetics requires subjective judgment, there is no basis for identifying a 
significant adverse change in the existing highly cluttered visual landscape south of the Refuge.  
 
Response 6:  (p. 3; Contamination of Aquatic).  The Initial Study does not identify potentially 
significant impact from construction and grading.  The project will incorporate all measures to 
avoid and minimize any impact (see IS pp. 49-50).  The proposed project will not disturb or 
expose the former landfill as part of the development of the facility and all improvements will be 
done with review and oversight by the appropriate regulatory agencies including LEA, 
CalRecycle, and RWQCB.  
 
According to the project geologist for the project (Tom Vercoutere, Professional Geologist, 
Senior Consultant, Golder Associates Inc.), the proposed project development will have no effect 
on the existing TCE impact zone (plume) that is located approximately 15 feet below ground 
surface in a sand layer that is overlain by low permeable bay mud or refuse within that landfill. 



 Additionally,   the existing TCE, which is in the landfill waste and in groundwater, will have no 
adverse effects on future workers or visitors to the site.  Due to the depth and location of TCE, 
no surface runoff from the site will contain TCE, and therefore, surface runoff of TCE into the 
wetlands will not occur.  The reduction of pervious surfaces (paving potions of the site and 
constructing buildings) on the project site and implementation of the proposed stormwater 
pollution prevention plan will improve the water quality of surface runoff and reduce stormwater 
infiltration into the waste that contains TCE.  This will reduce the potential for TCE migration 
because by decreasing the permeable surface area, infiltration into the landfill refuse will be 
reduced.    In addition, the development of the project will have no effect on the current 
groundwater flow below or nearby the project site because groundwater flow occurs in the sand 
layers that are 15 to 20 feet or more below ground surface.    
 
Based on the results of preliminary investigations discussed in the Initial Study and further 
confirmed by additional testing (draft and final versions of Site Investigation) completed 
subsequent to the earlier reports, no additional mitigation is required to reduce or avoid any and 
all adverse impacts associated with the former landfill.  For additional information on this report, 
please contact the Napp Fukuda, Sustainability & Compliance Manager, City of San Jose, 
Environmental Services Department, (408) 975-2594 or Napp.Fukuda@sanjoseca.gov.   
 
Response 7:  (p. 3; Impacts to Burrowing Owls).  Burrowing owl survey efforts have not been 
inadequate for CEQA purposes.  The original reconnaissance-level survey of the site took place 
on December 3, 2009 by the project biologist, at H. T. Harvey & Associates.  No burrowing owls 
were observed on the site during that survey.  A subsequent survey for burrowing owls was 
conducted by City staff in February 2011 and another by an H. T. Harvey & Associates wildlife 
ecologist on February 23, 2011, prior to geotechnical borings on the site.  None of these surveys 
found evidence of roosting or nesting burrowing owls.  However, because the possibility that 
owls may occupy the site in the future cannot be eliminated, the mitigation measures included 
pre-construction surveys and a compensatory mitigation requirement in the event that owls need 
to be relocated from the site. 
 
The IS/MND did not disregard the importance of habitat for foraging owls.  Rather, in preparing 
the biological resources report for the IS/MND, the project biologist took the existing condition 
of the project site and its contextual surroundings into account in determining whether lost 
foraging habitat would adversely affect burrowing owls known to occur in the North San Jose 
area, and therefore, result in a significant impact.  The project biologist determined that due to 
the relatively low quality of foraging habitat on the site resulting from the tall, dense coyote 
brush and other vegetation present on most of the site; the abundance of higher-quality foraging 
habitat (e.g., with much shorter and/or sparser herbaceous vegetation) on WPCP lands and in 
other surrounding areas; and the absence of any known burrowing owl nesting or roosting sites 
on or immediately adjacent to the site (the nearest being on Plant lands 0.4 mile away and in 
New Chicago Marsh nearly 0.5 mile away), burrowing owls are not expected to use the site 
heavily for foraging, if in fact they use the site at all.  Therefore, the loss of habitat on the site 
would not represent a significant impact to owls that may only occasionally forage on the site 
and that do not nest or roost there.  Even though all available information found no evidence of 
basis of impact, the City included additional mitigation if conditions should change.   
 



Response 8:  (p. 3; 1. Lack of baseline, bullet 1).  The date of the reconnaissance-level survey 
(December 3, 2009) conducted on the site was provided in the biological resources report 
prepared for the MND located in Appendix B of the Initial Study.  In addition, a subsequent 
survey for burrowing owls was conducted by City staff in February 2011 and another by an H. T. 
Harvey & Associates wildlife ecologist on February 23, 2011, prior to geotechnical borings on 
the site.  None of these surveys found evidence of roosting or nesting burrowing owls. 
 
Response 9:  (p. 3; 1. Lack of baseline, bullet 2).  As indicated in Response 6, the site has now 
been surveyed on three occasions (3 December 2009 and 23 February 2011 by H. T. Harvey & 
Associates wildlife ecologists and February 2011 by City staff), and no evidence of burrowing 
owls has been detected.  If burrowing owls were present on the site and “site tenacious”, some 
evidence of their presence would have been detected during one or more of these surveys.  Since 
none were detected, it is unlikely that owls use the site for any purpose under existing conditions 
(which is the basis of a CEQA analysis by law).  Nonetheless, protocol-level surveys to ensure 
avoidance of impacts to individual owls and occupied burrows are still appropriate prior to 
construction, as required by the mitigation measures in the IS/MND, to account for the unlikely 
event that burrowing owls move onto the site prior to construction. 
 
A comprehensive, breeding-season survey of areas most likely to support burrowing owls in 
Santa Clara County was conducted by Albion Environmental, Inc. in 2008.1  This survey found 
that the closest burrowing owls to the project site were approximately 0.4 mile to the south on 
Plant lands and 0.5 mile to the west in New Chicago Marsh.  Because of their site fidelity and 
charismatic nature, burrowing owls are frequently reported by birders in the South Bay (e.g., to 
the South-Bay-Birds internet group) when they are detected, particularly in the Alviso area, 
where birding activity is high.  The City and the project biologist are aware of no reports by 
birders of burrowing owls nesting or roosting closer to the project site than the sites identified in 
the 2008 study. 
 
Response 10:  (p. 4; 1. Lack of baseline, bullet 3).  The MND does provide data on burrowing 
owl use of the project site in that it indicates that no evidence of owls was observed during the 
reconnaissance-level survey of the site.  In addition, a subsequent survey for burrowing owls 
conducted by City staff in February 2011, and another by an H. T. Harvey & Associates wildlife 
ecologist on February 23, 2011, found no evidence of roosting or nesting burrowing owls.  The 
2008 Albion Environmental study found no owls closer to the site than 0.4 mile. 
 
Because the reconnaissance-level survey completed for the preparation of the IS/MND was 
completed during the non-breeding season, potential use of the site by burrowing owls during the 
remainder of the year was inferred by an experienced ornithologist familiar with the behavior of 
this species in the South Bay, based on habitat conditions on the site, population levels and 
habitat conditions in surrounding areas, and the biology of the burrowing owl.  This analysis is 
thus not speculative, but instead relies on the biologists’ assessment of how burrowing owls 
might use the site.  Given that (a) the 2008 survey conducted by Albion Environmental detected 
burrowing owls at only four sites in the entire area of north San Jose north of Highway 237; (b) 
the 2008 survey, and subsequent reports by birders, have not identified any burrowing owls 

                                                   
1 Albion Environmental, Inc. 2008. 2008 Nesting burrowing owl survey. Santa Clara Valley Habitat Conservation 
Plan/Natural Communities Conservation Plan (HCP/NCCP). 



closer than 0.4 mile from the project site; (c) the project site provides only limited, marginal-
quality habitat for burrowing owls due to the height and density of vegetation on most of the site; 
and (d) there is much higher-quality habitat, in the form of more extensive areas of shorter and 
sparser herbaceous vegetation throughout much of the area north of Highway 237, there is no 
reasonable expectation that the project site is heavily used by burrowing owls, or that the owls 
currently present in the vicinity (i.e., north of Highway 237) rely on this site for foraging, 
roosting, or nesting habitat.  These conclusions are supported by actual observations made during 
site visits and are based on reasonable inferences resulting from an assessment of the available 
data made by a highly qualified expert, and were adequate for impact assessment under CEQA 
(Stephen C. Rottenborn, Ph.D., Principal, Wildlife Ecology, H. T. Harvey & Associates, May 
2011). 
 
Response 11:  (p.4; 2. Disregard for the importance of foraging habitat).  As indicated 
previously, there is no evidence that burrowing owls use the project site at all or ever have.  
Neither does this comment offer any evidence that owls have used this site.  The quote from Mr. 
Wilcox is assumed to refer to the abundant higher quality foraging and nesting habitat present 
elsewhere on Plant lands and referred to in Responses 7 and 10 above.  Evidence from prior 
surveys of the vicinity, coupled with the marginal quality of habitat on the project site as 
compared to the much higher-quality, much more extensive burrowing owl habitat present 
elsewhere in the vicinity (e.g., on Plant lands), indicates that burrowing owls in the north San 
Jose area are not expected to use the project site heavily, if at all.  Therefore, compensatory 
mitigation for habitat loss is only warranted if future surveys determine that burrowing owls are 
occupying the site and must be relocated for the project. 
 
To ensure that any mitigation habitat that is required for this project is suitable, the following 
sentence will be added to the end of the last bullet under Mitigation Measure MM BIO-2.1: 
 

The mitigation site must be managed to provide habitat that is of equal or greater 
habitat quality, in terms of vegetation height and density and the density of 
potential nesting and roosting burrows, as compared to the impact site. 

 
Response 12:  (p.4; 2. Disregard… bullet 1).  Most of the “heterogeneous” vegetation on the 
project site is unsuitable for use by foraging burrowing owls due to its height and density.  
According to the Birds of North America species account for the burrowing owl, foraging habitat 
consists of “Typically short-grass, mowed, or overgrazed pastures; golf courses and airports also 
used”.2,3  The vast majority of the project site is dominated by tall vegetation such as coyote 
brush, mustard, and other vegetation.  Such vegetation is clearly “less than optimal” for 
burrowing owls due to its height.  Although taller vegetation may help support prey, it is the 
opinion of the qualified project biologist that burrowing owls will not use small patches of open 
area surrounded by extensive tall vegetation; in fact, the project biologists have observed 
burrowing owls abandon sites in San Jose that provided only small patches of sparse vegetation 
as surrounding vegetation grew up (Stephen C. Rottenborn, Ph.D., Principal, Wildlife Ecology, 

                                                   
2 Haug, E. A., B. A. Millsap, and M. S. Martell. 1993. Burrowing owl (Athene cunicularia), The Birds of North 
America Online (A. Poole, Ed.). Ithaca: Cornell Lab of Ornithology. 
3 Thomsen, L. 1971. Behavior and ecology of Burrowing Owls on the Oakland municipal airport. Condor 73:177-
192. 



H. T. Harvey & Associates, pers. obs.).  The draft Santa Clara Valley Habitat Plan’s4 species 
account for the burrowing owl indicates that while owls will tolerate some tall vegetation, “Tall 
or dense vegetative cover that prevents visibility of approaching predators puts burrowing owls 
at a severe disadvantage.”5  Since they owls do not occupy such habitat by choice the knowledge 
of the hazard is apparently instinctive.  Only a limited area of more recently disturbed fill present 
during the preparation of the biological resources report supported vegetation conditions short 
and/or sparse enough to provide suitable foraging habitat for burrowing owls, and this habitat 
was surrounded by taller, denser habitat that would prevent burrowing owls from being able to 
see approaching predators until they are fairly close.  Currently, that fill is covered by a large 
mound of fill that is being deposited, and that contains no burrows or vegetation, as it is actively 
being worked.  Such areas provide no habitat for burrowing owls.  Additionally, a line of tall 
eucalyptus trees run along the southern property line, providing excellent perches for predators 
such as hawks, and peregrine falcons who prey on burrowing owls.  Therefore, although the 
project site provides some potential foraging habitat, it is not high-quality habitat. 
 
A study of burrowing owl foraging range in the Imperial Valley determined that more than 80% 
of nocturnal foraging took place within 0.37 mi of the nest, and a study in Saskatchewan found 
that 95% of movements occurred within 0.4 mi of the nest.6,7  Given the distance between the 
project site and known burrowing owl roosting and nesting sites, as well as the much more 
extensive, higher-quality foraging habitat present in much closer proximity to those roosting and 
nesting sites, there is no reasonable expectation that burrowing owls would fly 0.4 to 0.5 mile 
from their burrows to forage in the small areas of potential marginal or low-quality foraging 
habitat present on the site, or that the loss of that habitat would preclude the continued presence 
of burrowing owls in areas of known occurrence.   
 
Response 13:  (p.4; 2. Disregard… bullets 2- 3).  This letter offers no fact-based evidence of any 
uncertainty about the quality of burrowing owl habitat on this site.  Mr. Wilcox’s opinion was a 
general statement; no evidence is offered that he had any knowledge of conditions on the project 
site.  The fact-based reasons why the project will not result in a substantial loss of burrowing owl 
habitat are given above.  There is no expectation that any burrowing owl populations in the 
North San Jose area rely on the limited, marginal-quality habitat present on the project site, or 
that the loss of habitat on this site would adversely affect burrowing owls, given baseline 
conditions.  If future protocol-level surveys completed prior to construction determine that 
burrowing owls have moved onto the site, and those owls require relocation, then conditions 
(e.g., habitat quality) will have changed to the point that compensatory mitigation is necessary.  
The IS/MND considers that possibility by incorporating a pre-construction survey and 
conditional compensatory mitigation requirement. 
 

                                                   
4 The draft Santa Clara Valley Habitat Plan is both a habitat conservation plan (HCP) and a natural community 
conservation plan (NCCP) and has yet to be adopted. 
5 ICF Jones & Stokes.  2010.  Santa Clara Valley Habitat Plan Public Draft.  Prepared for the County of Santa Clara 
Planning Office. 
6 Rosenberg, D. K. and K. L. Haley. 2004. The ecology of burrowing owls in the agroecosystem of the Imperial 
Valley, California. Studies in Avian Biology 27:120-135. 
7 Haug, E. A. and L. W. Oliphant. 1990. Movements, activity patterns, and habitat use of Burrowing Owls in 
Saskatchewan. Journal of Wildlife Management 54:27-35. 



Response 14:  (p.5; Inadequate Mitigation…bullets 1-2).  The project site is not located within 
the draft Santa Clara Valley Habitat Plan’s planning area, and thus is not subject to mitigation 
according to the draft Habitat Plan’s conservation strategy.  The compensatory mitigation that 
was described in the IS/MND (i.e., preservation and management of 6.5 acres per pair or single 
owl, if relocation of owls is required) is based on the California Burrowing Owl Consortium’s 
mitigation guidelines, with modifications reflecting the marginal habitat conditions present on 
the project site.8  For reasons described above, the project will not result in a substantial impact 
to foraging habitat for burrowing owls, and thus mitigation for the loss of foraging habitat is not 
required unless burrowing owls are found to move onto the site, and require relocation, in the 
future (indicating a change in habitat conditions).  As stated previously, Mr. Wilcox’s comment 
is assumed to apply to the abundant and higher quality habitat present on the Plant lands.   
 
To ensure that any mitigation habitat that is required for this project is suitable, the following 
sentence will be added to the end of the last bullet under Mitigation Measure MM BIO-2.1: 
 

The mitigation site must be managed to provide habitat that is of equal or greater 
habitat quality, in terms of vegetation height and density and the density of 
potential nesting and roosting burrows, as compared to the impact site. 

 
Response 15:  (p.5; I.2.2.2 Inadequate Mitigation, bullets 3-4).  The IS/MND allows for off-site 
mitigation either in the form of the purchase of credits in a mitigation bank or by preservation 
and management of habitat on a project-specific mitigation site.  There is no evidence that the 
purchase of credits in a mitigation bank “results in mortality of evicted owls”.  Although the 
purchase of credits in a mitigation bank outside the South Bay would result in a net loss of 
burrowing owls from the South Bay population (if compensatory mitigation is even necessary for 
this project), mitigation in the South Bay may not be feasible given the high cost of acquiring 6.5 
acres of suitable habitat.  Therefore, the purchase of credits in a mitigation bank has been 
accepted as an acceptable form of mitigation for impacts to burrowing owl habitat by CDFG. 
 
Response 16:  (p.5; I.2.2.2 Inadequate Mitigation, bullet 5).  The IS/MND specifies that if 
mitigation for burrowing owl habitat impacts is necessary, and off-site preservation and 
management (as opposed to purchase of credits in a mitigation bank) is pursued to satisfy this 
mitigation requirement, a Burrowing Owl Habitat Management Plan must be prepared to 
describe the means by which the site would be preserved, enhanced, and managed.  The IS/MND 
specifies that this Plan would also describe the monitoring program and the amount of an 
endowment that would be established for the long-term maintenance of the site.  Specific habitat 
enhancement and management activities would depend, to some degree, on the particular site 
that is used for mitigation.  For example, mowing or grazing schedules would depend on soils, 
vegetation, and precipitation, all of which may vary from site to site.  Also, whether or not 
artificial burrows are necessary on the mitigation site would depend on the abundance of natural 
burrows provided by California ground squirrels.  As a result, the precise details of enhancement 
and management cannot be identified at this time, but rather should be determined once a 
mitigation site has been identified (if mitigation ever becomes necessary).  The standard for the 
mitigation is clarified in an added sentence (see Response 14). 
 
                                                   
8 California Burrowing Owl Consortium.  1993.  Burrowing owl survey protocol and mitigation guidelines. 



Response 17:  (p.5; I.2.2.2 Inadequate Mitigation, bullet 6).  The IS/MND indicates that the 
buffer during the non-breeding season should be 150 feet, “though a reduced buffer is acceptable 
during the non-breeding season as long as construction avoids direct impacts to the burrow(s) 
used by the owls.”  It is the expert opinion of the qualified project biologist that a 150-foot buffer 
is acceptable.  Nevertheless, to maintain consistency with the California Burrowing Owl 
Consortium guidelines9, the second bullet under Mitigation Measure MM BIO-2.1 is revised as 
follows: 
 

If burrowing owls are present during the nonbreeding season (generally 1 
September to 31 January), a 150160-foot buffer zone, within which no new 
Project-related activity will be permissible, should be maintained around the 
occupied burrow(s) if feasible, though a reduced buffer is acceptable during the 
non-breeding season as long as construction avoids direct impacts to the burrow(s) 
used by the owls….   

 
Response 18:  (p.5; I.2.2.2 Inadequate Mitigation, bullet 7).  The 30-day pre-construction survey 
window has long been a standard measure, based on the following statement in the California 
Burrowing Owl Consortium’s Burrowing Owl Survey Protocol and Mitigation Guidelines: “A 
preconstruction survey may be required by project-specific mitigation no more than 30 days 
prior to ground disturbing activity.”10  The City has sometimes reduced the lead time to 14 days 
when disturbance would occur during the nesting season, if so advised by biologists familiar 
with the site.  Requiring that no more than 2 days elapse between the survey and the start of 
construction is an extremely cautious approach that may be appropriate on sites where burrowing 
owls are known to be nesting, but is not necessary on this site, given the marginal quality of 
habitat and lack of any evidence of current or previous burrowing owl occurrence.  Nevertheless, 
to further protect against the unlikely event that an owl moves onto the site between the pre-
construction survey and the initiation of ground disturbance, the first bullet under Mitigation 
Measure MM BIO-2.1 is revised as follows: 
 

Pre-construction surveys for burrowing owls should be conducted in potential 
habitat in conformance with CDFG protocols, no more than 3014 days prior to the 
start of any ground-disturbing activity such as clearing and grubbing, excavation, 
or grading, or any similar activity within 250 feet of suitable habitat that could 
disturb nesting owls.  If no burrowing owls are located during these surveys, no 
additional action would be warranted.  However, if burrowing owls are located on 
or immediately adjacent to impact areas the following mitigation measures will be 
implemented.   

 
With minor clarifications noted above in response to previous comments, the IS/MND’s 
mitigation measures provide adequate protection of individual burrowing owls and occupied 
burrows, in the unlikely event that they occur on the project site.  For reasons discussed 
previously, impacts to habitat on the site that is probably not used by foraging burrowing owls, 
and that is not used by nesting or roosting owls, are less than significant, and the IS/MND 
provides measures to compensate for impacts to occupied habitat, should the site become 

                                                   
9 California Burrowing Owl Consortium.  1993.  Burrowing owl survey protocol and mitigation guidelines. 
10 California Burrowing Owl Consortium.  1993.  Burrowing owl survey protocol and mitigation guidelines. 



occupied by burrowing owls that require eviction in the future.  Thus, the mitigation measures 
specified by the IS/MND, with the minor clarifications or enhancements noted above, adequately 
reduce potential project impacts to burrowing owls to less-than-significant levels. 
 
Response 19:  (p. 6; I.2.3 Impacts to Salt Marsh Harvest Mouse… thru bullet 2).  The IS/MND 
analyzed effects of the operation of the facility on wildlife (Impacts of Project Operation on 
Wildlife).  This impact statement considered all the potentially occurring wildlife species, 
including common species and special-status species such as those listed in the comment, and 
specifically noted the increase in noise and site activity, which would include vibrations.  
However, due to the absence of the California clapper rail and western snowy plover (biological 
report pp. 15,21-23) and the scarcity of burrowing owl, salt marsh harvest mouse, and salt marsh 
wandering shrew (biological report pp. 15,23-26, 36) on or near the site and its immediate 
vicinity, the existing levels of disturbance from adjacent facilities (ZRRROL, ZMPF, and Plant 
facilities) (to which any individuals in the project vicinity must already be habituated), and 
screening vegetative cover incorporated into the project, such indirect impacts were considered 
less-than-significant for most species.  These impacts were specifically characterized as 
identified by the consulting biologists as less than significant due to a combination of the low 
level of potential effect (e.g., the indirect effects of lighting, noise, or vibration, when viewed in 
the context of existing levels of lighting and disturbance in the vicinity (including ZRRROL, 
ZMPF, and Plant facilities) would not be sufficient to cause these special-status birds to abandon 
nests) and the low number of individuals or pairs (few or none) that could possibly be affected 
by the project, relative to regional populations. 
 
The only special-status species that might occur in the vicinity of the site are the salt marsh 
harvest mouse and salt marsh wandering shrew.  As discussed on pages 36-37 of the biological 
resources report (Appendix B of the IS), specific mitigation measures for the orientation and 
shielding of lights and the screening vegetative cover incorporated into the project will reduce all 
such impacts to less-than-significant levels. 
 
Of the species listed by the commenter, the California clapper rail and western snowy plover do 
not nest in or near the project site due to the total absence of suitable habitat, which for the 
plover includes sandy beaches on estuarine shores and for the clapper rail includes tidal salt 
marsh dominated by cordgrass and pickleweed.  California clapper rails have not been 
documented breeding along Artesian Slough, the only marsh channel in the project vicinity, and 
the freshwater influence of Plant effluent discharge here maintains marsh vegetation dominated 
by freshwater species.  Although clapper rails are typically found in tidal salt marshes, they have 
also been documented in brackish marshes in the South Bay.  However, brackish habitats where 
clapper rails have been found are dominated by alkali bulrush, as opposed to the tule-dominated 
habitat in the channel near the project site (biological resources report pp. 21-23).  While 
Alameda song sparrows or common yellowthroats may occasionally forage on the project site, 
there is no suitable nesting habitat for Alameda song sparrows or common yellowthroats within 
the project area.  Suitable nesting habitat for the Alameda song sparrows and common 
yellowthroats includes salt marsh or brackish marsh habitats and the project site provides ruderal 
grassland/baccharis scrub habitat (biological resources report pp. 15, 24-26).   
 



As described in the biological report prepared for the IS/MND, the project site provides suitable 
breeding and foraging habitat for loggerhead shrike and Bryant’s savannah sparrow.  Suitable 
habitat for these species includes tall shrubs and dense trees, grasslands, marshes, and ruderal 
habitats and the trees and shrubs located on the southwestern portion of project site provide this 
habitat.  Impacts to habitat and individuals of the loggerhead shrike and Bryant’s savannah 
sparrow will be less than significant because project implementation will not substantially reduce 
the habitat that is regionally available to these species, nor will the project substantially reduce 
the number or restrict the range of these species. 
 
Response 20:  (p. 6; I.2.3 Impacts to Salt Marsh Harvest Mouse… bullets 3-4).  The trees to be 
removed were addressed in the biological resources report and the Initial Study (pp.53-55).  
These trees could be used as roosting or foraging habitat by a number of bird species.  Although 
none were observed on site, several birds, including regionally abundant species such as the 
lesser goldfinch and Anna’s hummingbird, as well as the loggerhead shrike (a California species 
of special concern), could nest in these trees as well.  However, all of these trees are non-natives, 
and none are particularly large; despite the large circumferences of the 37 eucalyptus trees 
reported in the IS/MND, these trees have multiple, relatively small-diameter trunks emanating 
from old stumps, and they are also not very tall (being 15-20 feet tall on average).  Thus, none 
provide valuable or noteworthy resources to wildlife since they are short and have a small 
canopy (they might be used by avian predators on occasion as hunting perches).  These trees do 
not provide appropriate structure for use by bat colonies because of their lack of canopy and they 
are too low to the ground.  Avoidance Measure BIO-1.1 would avoid impacts to nesting birds 
associated with tree removal through avoidance of project activities during the breeding season, 
or pre-removal surveys and maintenance of buffers around active nests. 
 
Response 21:  (p. 6; I.2.3 Impacts to Salt Marsh Harvest Mouse… bullet 5).  The only state or 
federally listed species that even occurs in the project vicinity is the salt marsh harvest mouse.  
Implementation of Mitigation Measure MM BIO-3.1 (which specifies certain design features for 
outdoor lighting) will reduce any possible impacts of lighting on this species to less-than-
significant levels because proposed location, orientation, and directionality will limit light 
spilling into habitat areas outside the facility sufficiently to avoid all significant impacts.  
Therefore, the success criterion would be the implementation of those measures, and mitigation 
monitoring would simply entail verification that those measures have been implemented.  No 
more is needed since no other possible source of impact could be identified.   
 
Response 22:  (p. 6; Trees).  Fencing and trees associated with the ZMRF to the west, large 
metal electrical transmission towers to the west and north, wooden powerline poles on and 
adjacent to the site, and fencing around the ZRRROL site to the north/northeast already provide 
numerous taller perches for raptors in close proximity to sensitive wetland habitats (such as those 
north of the project site that could support salt marsh harvest mice) and potential burrowing owl 
habitat.  Given that raptors are territorial, planting new trees will not result in a substantial 
increase in the number of raptors that could prey on sensitive species in the vicinity.  Trees are 
only to be planted adjacent to existing street, proposed parking lot and along the southwestern 
site boundary and no trees are proposed adjacent to the Refuge.  Species proposed along the 
southwestern site boundary which would be the trees closest to the Refuge, will only grow 
approximately 20 to 35 feet tall.  According to the City’s consulting biologist, these trees could 



be used as raptor perches, but they would not provide substantially better or more perches than 
are currently out there.  Raptors may congregate in areas of high prey abundance, but as 
mentioned above, they are also territorial enough that each tree, pole, tower, or fencepost would 
not to equate to another raptor.  Planting trees will just provide more perches for the raptors that 
are out there foraging already, but would not substantially increase predation rates.  As a result, 
such tree planting would not result in a significant impact to sensitive species due to the 
provision of perches for raptors.   
 
Response 23:  (p. 6; Vector Management Plan).  The Vector Management Plan (VMP) is an 
impact minimization measure that is incorporated into the project; it is not a mitigation measure 
for a specifically identified impact.  CEQA does not prohibit project applicants from 
incorporating measures to avoid and minimize environmental impacts into their projects, and the 
VMP does just that. 
 
The IS/MND does not inappropriately defer details of the VMP.  Although the VMP itself is not 
described in its entirety in the IS/MND, Section 3.9 of the Initial Study contains a great deal of 
detail on the components of the VMP, including specific measures to minimize the abundance of 
nuisance species at the site, minimize these species’ access to food resources, and remove 
nuisance mammals from the site.  The Initial Study describes the monitoring and adaptive 
management process, lists a number of adaptive measures that could be employed if necessary, 
and describes the process by which the City would review and approve the VMP and oversee the 
implementation of the VMP.   
 
The Initial Study notes that, in addition to measures specifically described in Section 3.9, 
additional measures that are not described in that section whose goals are to limit accessibility of 
waste to wildlife as described on p. 12 of the Initial Study, may be implemented in the future.  
This is not inappropriately deferring details of the project description; rather, it acknowledges 
that as the state of the art in nuisance species abatement and control advances and site-specific 
experience is gained, the applicant may employ additional measures that will improve the 
effectiveness of abatement.  The IS/MND does not rely on these future improvements to ensure 
that impacts associated with nuisance species are less than significant, but rather provides an 
opportunity to use improved techniques if they become available, and are accepted by the City of 
San Jose Director of Planning, Building and Code Enforcement.   
 
The IS/MND does not defer formulation of mitigation to a later date.  The statement quoted in 
this comment refers very clearly to additional measures that may be implemented.  The VMP is 
identified, discussed at length and is proposed by the project.  CEQA does not preclude 
identification and utilization of different, additional, better, newer, or other elements by an 
approved program that stipulates the purpose, goal and measures of success.  Although not 
required by CEQA because it is a part of the proposed project, the Vector Management Plan will 
include a baseline, performance standards, and monitoring requirements to ensure ongoing 
effectiveness.   
 
Response 24:  (p. 7; Noise and vibrations).  As mentioned in the Initial Study, all final 
foundations will be subject to review and approval by the City Geologist prior to issuance of 
grading permits.  As the project design has progressed, the project applicant has determined that 



they will use grade beam foundations that are designed to avoid the use of piles which would 
have to be driven into landfill waste.  The construction noise impacts have been fully evaluated 
in the Initial Study including pile driving (although pile driving is no longer required) and 
appropriate mitigation measures are included in the Initial Study to avoid or reduce these impacts 
to a less than significant level.  The noise report (which includes impacts of construction noise 
including pile driving) was evaluated by the consulting biologists, who determined that no 
significant impact would occur (see p. 46-53 of IS).   
 
Response 25:  (p. 8; Hydrology and Water Quality).  As described in the Initial Study both in the 
biological resources and hydrology and water quality sections, the proposed stormwater control 
plan includes a series of vegetated swales, forebays, and storm drains designed to avoid and 
reduce impacts from stormwater run-off from the project site to a less-than-significant level.  The 
stormwater runoff collected in storm drains and discharged from drainage collection areas 
(basins) will first be channeled into open forebays, where all large sediment particles will settle 
out and can be removed as needed.  The second water quality treatment will occur as each 
forebay continues to drain into one of six vegetated swales.  This system will therefore provide 
two levels of water treatment before the stormwater is released at a controlled flow rate into the 
existing catch basin and wetlands to the west of the project site.  The rate of outflow being 
discharged to the existing water and wetlands will be limited so as to avoid exceeding the 
prevailing pre-developed flow.  The forebay and vegetated swale containment system is designed 
to handle 100-year flood conditions, and therefore will not be overwhelmed and release untreated 
water into the adjacent wetlands.  
 
In addition, the volume of runoff released from the site in any particular area (as calculated for 
each location on p. 18, Figure 6 in the Stormwater Control Plan attached as Appendix F of the 
IS), is not substantially greater than existing conditions as the outfall areas will distribute runoff 
to four release locations.  As a result, release of runoff from the site cannot result in substantial 
changes in the character of receiving areas off-site (e.g., by converting saltmarsh habitat to 
brackish or freshwater marsh).  Thus, project impacts to adjacent wetland habitats resulting from 
stormwater runoff, including both quality and quantity-related impacts, are less-than-significant.   
 
Response 26:  (p.9; Traffic).  As described in the Initial Study, a Trip Generation Study was 
done which identified the number of vehicle trips that would be generated by the project (p. 101).  
The City of San José then compared the anticipated traffic to the existing conditions and the 
conditions that will exist when the approved Zanker MRF is built on adjacent property.  The City 
of San Jose defines traffic impacts in terms of level of service of roadway intersections.  Adopted 
Council Policy 5-3 states that cause an intersection to degrade to Level of Service E or greater is 
inconsistent with General Plan policies to maintain acceptable traffic levels in the City and 
would therefore, create a significant adverse impact.  City staff also maintains an approved 
methodology for estimating traffic increases and calculating impacts.  A trip generation study 
was prepared for this project and is included in Appendix G.  Results of this analysis found that 
the intersections in the area currently operate and are projected to continue to operate at an 
acceptable level of service under existing, background, and project conditions because the 
project will not add sufficient traffic to cause the intersections in the area to deteriorate below 
acceptable levels of service.  The project traffic will not exceed the capacity of the existing 
circulation system or conflict with relevant standards on regional roadways as established by 



adopted City and Congestion Management Program policies.  Therefore, traffic impacts were 
fully and adequately evaluated in the Initial Study. 
 
Response 27:  (p.9; Cumulative Impacts).  The proposed AD Facility project will have separate 
utilities and will be owned, managed and operated by Zero Waste Energy Development 
Company (ZWED).  Please refer to Response 1 regarding the Plant Master Plan.   
 
While the adjacent ZMPF and ZRRROL facilities may transfer materials between facilities, they 
are transacted through independent business relationships.  Each company is separate and 
distinct, while they share some common ownership at the present time, the companies and their 
facilities are operated independently and have separate and distinct functions.  Regardless of 
ownership, these properties have separate utilities and functions and are not part of the proposed 
project. 
 
The two adjacent facilities are either existing or have their entitlements.  The Initial Study fully 
describes their proposed interactions with the proposed project.  The traffic numbers assumed all 
existing and approved trips, in addition to the proposed project trips evaluated by City Staff.   
 
As mentioned above, the project traffic was compared to existing and background conditions and 
the intersections analysis included all traffic from previously approved development projects, 
including the approved Zanker Materials Recovery Facility (ZMRF) and the First Phase 
(approved development ) of the North San Jose Vision Plan (on lands south of SR 237).  The 
analysis by City staff found that traffic from this project, in combination with traffic from all 
existing and previously approved projects will not result in significant increases in traffic 
congestion and will not exceed roadway capacity.  Therefore, traffic impacts were fully and 
adequately evaluated in the Initial Study. 
 
Response 28:  (p. 8; owls).  Please refer to the responses to comments 7-18 above, which 
describe the reasons why impacts to burrowing owl foraging habitat are less than significant 
unless conditions on the site change to the point that burrowing owls begin to nest or roost on the 
site.  If owls nest or roost on the site and must be relocated for project construction, the IS/MND 
requires compensatory habitat mitigation to offset the impacts to burrowing owl habitat.  
Otherwise, there is no reason to believe that the project will in any way adversely affect regional 
populations of burrowing owls.  The project site does not provide high-quality habitat for 
burrowing owls.  Extensive potential foraging habitat of far greater quality than that on the 
project site is present in the North San Jose area, yet based on the best available information on 
burrowing owl abundance and distribution in the South Bay (the 2008 survey by Albion 
Environmental), only four pairs of burrowing owls are known from the North San Jose area north 
of Highway 237.  None are on this project site.  Thus, much of the available foraging habitat of 
much greater quality than that on the project site is little used, or is unoccupied, by burrowing 
owls.  As a result, conversion of marginal-quality habitat by the project will not contribute to any 
cumulative impacts to burrowing owls. 
 
Response 29:  (p. 8; California water code).  Please refer to Response 3.  Also, please note that 
the project will primarily rely on recycled water.   
 











CalRecycle 
 
Response 1: (p.2, 4th paragraph).  A perimeter gas migration and monitoring program is 
currently being prepared. The program will be implemented based in existing site conditions and 
designed in conformance with Title 27 and the LEA.  All structures and buildings will have 
subgrade ventilation with monitoring to meet Title 27 requirements. 
 
Response 2: (p.2, 4th paragraph).The final site investigation has been completed and submitted 
to your attention.  According to the project geologist for the project (Tom Vercoutere, 
Professional Geologist, Senior Consultant, Golder Associates Inc.), the proposed project 
development will have no effect on the existing TCE impact zone (plume) that is located 
approximately 15 feet below ground surface in a sand layer that is overlain by low permeable 
bay mud or refuse within that landfill.  Additionally,   the existing TCE, which is in the landfill 
waste and in groundwater, will have no adverse effects on future workers or visitors to the site.  
Due to the depth and location of TCE, no surface runoff from the site will contain TCE, and 
therefore, surface runoff of TCE into the wetlands will not occur.  The reduction of pervious 
surfaces (paving potions of the site and constructing buildings) on the project site and 
implementation of the proposed stormwater pollution prevention plan will improve the water 
quality of surface runoff and reduce stormwater infiltration into the waste that contains TCE.  
This will reduce the potential for TCE migration because by decreasing the permeable surface 
area, infiltration into the landfill refuse will be reduced.    In addition, the development of the 
project will have no effect on the current groundwater flow below or nearby the project site 
because groundwater flow occurs in the sand layers that are 15 to 20 feet or more below ground 
surface.   
 









California Department of Transportation. 
 
1. Highway Operations, Bullet 1.  A full traffic report is not necessary, based on the peak hour 

traffic volumes generated.  See p. 5 of the traffic study, Appendix G of the Initial Study.  
 
2. Highway Operations, Bullet 2.  See comment 1. 
 
3. Highway Operations, Bullet 3.  The project description does not include changes to the right-

of-way of SR 237; in addition, traffic impacts from the project have been described in the 
Initial Study as less than significant.  There will be no significant impacts on SR 237. 

 
4. Highway Operations, Bullet 4.  Levels of service for the SR 237 / Zanker intersection are 

described on p. 4 of traffic study for the project. 
 
5. Highway Operations, Bullet 5.  Level of Service Standards are explained in Table 1 of the 

City’s Traffic Analysis manual, which is available here: 
http://www.sanjoseca.gov/planning/eir/traffic_impact_analysis/Vol%201%20San%20Jose%2
0TIA%20Guidelines%202008.pdf  

 
 



























 
 
Responses to comments from Keith Roberson , Engineering Geologist, Regional Water 
Quality Control Board, dated 5/10/2011 
 
(Responses are keyed to the bullets in Mr. Roberson’s e-mail) 
 
1.  (Foundation Stability).  As mentioned in the Initial Study, all final foundations will be subject 
to review and approval by the City Geologist prior to issuance of grading permits.  As the project 
design has progressed, the project applicant has determined that they will use grade beam 
foundations that are designed to avoid the use of piles into landfill waste.  The construction noise 
impacts have been fully evaluated in the Initial Study including pile driving (although pile 
driving is no longer required) and appropriate mitigation measures have been included in the 
Initial Study to reduce these impacts to a less than significant level.  This was part of the project 
evaluated by the consulting biologists.   
 
The Geotechnical Investigation addressed the slope stability including an analysis of the north 
slope adjacent to the wetlands and considered loads from the proposed buildings and other 
improvements (refer to Appendix C of the Initial Study).  Historic borings located in the northern 
portion of the site were used to confirm that the conditions there are similar to the conditions the 
borings encountered in the southern portion.   
 
2 and 3.  (Results of the Phase II environmental investigation and extent of TCE in groundwater) 
The results of the Phase II study were distributed on May 13, 2011.  The extent of TCE at the 
subject site is described in the Phase II report. 
 
According to the project geologist for the project (Tom Vercoutere, Professional Geologist, 
Senior Consultant, Golder Associates Inc.), the proposed project development will have no effect 
on the existing TCE impact zone (plume) that is located approximately 15 feet below ground 
surface in a sand layer that is overlain by low permeable bay mud or refuse within that landfill. 
 Additionally,   the existing TCE, which is in the landfill waste and in groundwater, will have no 
adverse effects on future workers or visitors to the site.  Due to the depth and location of TCE, 
no surface runoff from the site will contain TCE, and therefore, surface runoff of TCE into the 
wetlands will not occur.  The reduction of pervious surfaces (paving potions of the site and 
constructing buildings) on the project site and implementation of the proposed stormwater 
pollution prevention plan will improve the water quality of surface runoff and reduce stormwater 
infiltration into the waste that contains TCE.  This will reduce the potential for TCE migration 
because by decreasing the permeable surface area, infiltration into the landfill refuse will be 
reduced.    In addition, the development of the project will have no effect on the current 
groundwater flow below or nearby the project site because groundwater flow occurs in the sand 
layers that are 15 to 20 feet or more below ground surface.   
 
4.  (Effects Due to Sea Level Rise).  Based on the Bay Conservation and Development 
Commission preliminary recommendations for amendments to the Bay Plan to incorporate 
climate change, the proposal reflects sea level rise estimates of 16 inches (1.3 feet) by 2050 and 
55 inches (4.6 feet) by 2100.  According to the projected sea level rise and coastal flooding maps 
for the South Bay, the project site, including proposed buildings and facilities, all are above the 



55-inch projected sea level rise area.  Since the project site is above this predicted sea level 
elevation and most of the site is already above current mean sea level, it will not have any impact 
on the elimination of existing marsh habitat due to the projected sea level rise.   
 









City of Milpitas. 
 
The City of San Jose acknowledges the City of Milpitas’ comments and will encourage the 
applicant to become a stakeholder in Odor-Control-Maintenance Level Plan. 



RWQCB  
 
COMMENT:  In the discussion of Biological Resources, the presence of an isolated 0.2-acre 
wetland is described. However, the Water Board's jurisdiction over isolated wetlands is 
never mentioned  in this discussion (Note:  The discussion of hydrology does accurately 
describe the differences between Army Corp and Water Board jurisdiction, but the isolated 
wetland is not discussed in the hydrology section). 
 
If this isolated wetland is determined to be subject to State jurisdiction, then the potential 
State jurisdictional status of filling this  wetland should have been discussed and mitigation 
for fill of this wetland should have been provided in the IS/MND.  The fill of such a wetland 
would require Waste Discharge Requirements (WDRs) from the Water Board.  It would be 
easier for me to write a WDR for such fill if the IS/MND were recirculated for comment with 
potential impacts to State jurisdiction correctly identified, and potential mitigation measures 
proposed.  Otherwise, I have to make my own CEQA findings. 
 
When issuing WDRs, we would look at the entire project's impacts to Beneficial Uses (BUs) 
of waters of the State.  The project site is adjacent to wetlands that support the BUs of 
Wildlife Habitat and Preservation of Rare or Endangered Species.  Nearby wetlands support 
populations of Salt Marsh Harvest Mouse and California Clapper Rail.  Construction-related 
noises could impact these populations, but such impacts are not addressed in the IS/MND. 
 
Response:  The seasonal wetland ditch does not empty into any other wetlands or aquatic habitat and 
has higher-elevation areas separating it from the extensive, natural wetland to the west and 
northwest.  The source of the hydrology for the ditch is water from dust suppression trucks on the 
adjacent ZRRROL site and heavy rains.  The main source of dry-season hydrology (from the water 
trucks) does not provide aquatic or marshy habitat.   
 
The seasonal wetland ditch does not provide high-quality wetland habitat for wildlife or suitable 
breeding habitat for amphibians, nor open-water foraging habitat for ducks or shorebirds.  The 
wetland is not dominated by aquatic vegetation.  Wildlife use of this habitat is similar to that of the 
adjacent ruderal grassland habitat.  Due to the marginal nature of the ecological functions and values 
provided by this ditch, biological impacts to the ditch resulting from the construction of an access 
road are less than significant and no mitigation is necessary.  The impacts to this seasonal wetland 
ditch were evaluated in the biological resources section of the Initial Study (please see pp. 42 and 
48).   
 
The Initial Study text has been clarified to acknowledge the Water Board’s jurisdiction on page 48: 
 

Due to the marginal nature of the ecological functions and values provided by this ditch, 
impacts to this ditch resulting from the construction of an access road between the project site 
and the ZRRROL site will be less than significant, whether or not the ditch is regulated by 
the USACE as Waters of the U.S. or by the San Francisco Bay Regional Water Quality 
Control Board (RWQCB) as Waters of the State.  (Less Than Significant Impact) 

 
It should be noted that determination of the regulatory status of this ditch would require 
preparation of a Waters of the U.S. delineation report and a field review by the USACE, and 



if the USACE does claim jurisdiction over this feature, state and federal permits would be 
required to place fill in the ditch.  This would also require certification from the RWQCB 
under Section 401 of the Clean Water Act.  If the fill will not occur within USACE 
jurisdiction, the project may require individual or general waste discharge requirements 
(WDRs) from the RWQCB. 

 
The IS/MND analyzed effects of the operation of the facility on wildlife (Impacts of Project 
Operation on Wildlife).  The IS acknowledged that proposed development will increase noise 
compared to existing levels.  However, this increase in activity will not result in substantial increases 
in levels of disturbance of wildlife in surrounding areas, because the area already generates 
substantial levels of noise and disturbance from the existing ZRRROL, ZMPF, and Wastewater Plant 
facilities and the project includes screening vegetative cover as part of the project which will buffer 
sounds to some extent.  These impacts were found to be less than significant due to a combination of 
the low level of potential effect and the low number of individuals or pairs of animals that could 
possibly be affected by the project, relative to regional populations.  This impact statement 
considered all the potentially occurring wildlife species, including common species and special-status 
species, and specifically noted the increase in noise (please see pp. 47, 50-52, 93-94).  Impacts of 
construction-related noise on salt marsh harvest mouse will not be noticeably greater than operational 
noise of the proposed facility due to the adjacent ZMRF, ZRRROL and Plant and the brevity of 
construction-related noise impacts. 
 
The California clapper rail do not nest on or near the site, therefore, they would not be impacted by 
construction or operation of the proposed project.   
 
 
 




