
 

200 East Santa Clara Street, San José CA 95113-1905  tel (408) 535-3555  fax (408) 292-6063  www.sanjoseca.gov 

 
 

 
 

 
10/21/2011        
       

Ladies and Gentlemen: 
 

SUBJECT: FIRST AMENDMENT TO THE DRAFT ENVIRONMENTAL IMPACT 
REPORT FOR MOE’S STOP GAS & SERVICE STATION EIR 

 
The Planning Commission of the City of San Jose will hold a Public Hearing to consider the 
Final Environmental Impact Report (FEIR) prepared for the project described below.  A copy of 
the First Amendment to the Draft EIR is attached for your review.  Together, the First 
Amendment and the Draft EIR constitute the Final EIR for the project. 

 
Project Description and Location:   Conditional Use Permit to allow the demolition of an 
existing single-family detached residence and the expansion of an existing gas and service 
station located at the southeast corner of McKee Road and N. 33rd Street in San Jose. Three 
additional gas pumps and a canopy for the new pumping facility will be constructed. The 
driveway into the station on 33rd Street will be relocated to allow a new exit and entry. 

 
Hearing Date:        11/2/2011 
 
Contact Person:                   John Davidson 

     Department of Planning, Building & Code Enforcement 
     200 East Santa Clara Street  

San José CA 95113-1905 
(ph) 408-535-7895 
(fax) 408-292-6055 
(email) john.davidson@sanjoseca.gov  
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1.0 INTRODUCTION 
 
 
1.1 Background 
 
This First Amendment together with the Draft EIR constitute the Final Environmental Impact 
Report for the Moe’s Stop Gas & Service Station.  This Amendment consists of an introduction, 
comment letters received during the 45-day public review period, responses to comments, and 
revisions to the Draft EIR.   
 
The project is located on a 0.51-acre site at the southeast corner of N. 33rd Street and McKee 
Road in San Jose.  The Moe’s Stop project consists of the demolition of an existing single-family 
detached residence and the expansion of an existing gas and service station, consisting of three 
additional gas pumps and a canopy for the new fuel pumping facilities.  

An Initial Study/Negative Declaration (ND) was prepared for the project by the City of San Jose 
in 2009. A neighboring business sued the City on the grounds that the ND did not adequately 
address traffic. The case went to the California Superior Court for Santa Clara County on March 
11, 2011 (case no. 1-10-CV-0176412). The court issued a Writ of Mandate requiring the City to 
prepare an EIR for the project, specifically to evaluate traffic impacts. This EIR is prepared in 
accordance with the requirements of the Writ.  

1.2 Public Participation 
 
In accordance with CEQA, this document is included in the official public record for the EIR.  
Based on the information contained in the public record, decision makers will be provided with 
documentation on the projected environmental consequences of the proposal. 
 
The City notified all responsible and trustee agencies, interested groups, and individuals that a 
Draft EIR had been completed for the proposed project.  The City used the following methods to 
solicit input during the preparation of the EIR. The following is a list of the actions taken during 
the preparation, distribution, and review of the Draft EIR. 
 
 The Notice of Preparation (NOP) was filed with the State Clearinghouse on June 28, 2011 

and circulated for a 30-day review period ending on July 28, 2011. The California State 
Clearinghouse assigned the Clearinghouse Number 2011062068 to the Draft EIR.  
 

 The NOP was distributed by the City to responsible and trustee agencies, and interested 
groups, organizations and individuals. 

 
 On September 1, 2011, the Draft EIR was distributed for a 45-day public review period to 

responsible and trustee agencies, interested groups, and individuals. The public review period 
for the Draft EIR ended on October 17, 2011.  
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2.0 Response to Comments 
 
 
2.1 Introduction 
 
This section provides responses to comments on the Draft EIR.  This section contains all 
information available in the public record related to the Draft EIR as of October 20, 2011, and 
responds to comments in accordance with Section 15088 of the CEQA Guidelines. 
 
2.2 List of Comment Letters 
 
The following is a list of comment letters received on the Draft EIR: 
 
Public 
 
A. Law Offices of James M. Dombroski    received 10/17/11 
 
2.3 Response to Comments 
 
Each letter received on the Draft EIR is presented in this chapter, as identified in Section 2.2 
above. Individual comments in each letter are numbered.  Correspondingly numbered responses 
to each comment are provided in the discussion following the comment letter. 
 
Where comments raise environmental issues that require additions or deletions to the text, tables, 
or figures in the Draft EIR, a brief description of the change is given and the reader is directed to 
Section 3.0, Revisions to the Draft EIR.  Some comments do not raise environmental issues, or 
do not require additional information.  A substantive response to such comments is not required 
within the context of CEQA. 
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LETTER A: LAW OFFICES OF JAMES M. DOMBROSKI 
 
A1: Please note that the Court’s Writ of Mandate required that the EIR evaluate traffic impacts, 
not hazardous materials. The Court did not find the City’s hazardous materials analysis improper 
under CEQA (Pub. Res. Code §21005(c)).  However, as a courtesy response and for 
informational purposes, the fuel leak investigation and current site conditions are discussed 
below.  
 
The issues raised in this comment by Mr. Dombroski and Mr. Clark-Riddell express 
disagreement with the conclusion that the project’s impacts associated with the former fuel tank 
leak would be less-than-significant.  The State CEQA Guidelines require that decisions regarding 
the significance of environmental effects addressed in an EIR be based on substantial evidence 
and recognize that other evidence suggesting a different conclusion may exist.  The EIR and this 
Amendment provide an evaluation of the project’s impacts related to hazardous materials and the 
former fuel tank release in compliance with CEQA and in accordance with professionally 
accepted methodology.  The EIR and this Amendment present substantial evidence to support the 
conclusions drawn within these documents regarding the significance of the project’s 
environmental effects.  When commenters disagree about environmental conclusions, the EIR 
can acknowledge that disagreement, but it need not resolve all debates.  Per Section 15151 of the 
CEQA Guidelines, “Disagreement among experts does not make an EIR inadequate, but the EIR 
should summarize the main points of disagreement among the experts.”  The lead agency will 
ultimately determine the appropriate conclusion based on the substantial evidence presented in 
the EIR and other documents in the environmental record.  The discussion below provides a 
summary of the points of disagreement raised in the comment letter.  
 
The conclusions made in this comment regarding the former fuel leak on the project site appear 
to be based on outdated data.  The fuel leak investigation and current site conditions are 
addressed in section H. Hazards and Hazardous Materials on pages 11 through 14 of the 
Initial Study in Appendix A of the EIR.  The analysis in the Initial Study was based on the 
“Groundwater Monitoring Report – Second Quarter 2011 (Report #2515) for Moe’s ARCO, 
1604 McKee Road, San Jose, California SCCDEH Case #06-088” (WellTest, Inc., August 21, 
2011). Additional information is provided in the “Supplemental Soil and Groundwater 
Investigation Report (Report #2352) Moe’s ARCO, 1604 McKee Road, San Jose, CA SCCDEH 
Case #06-088; USTCF Claim #14388 (WellTest, Inc., August 31, 2011), which was submitted 
subsequent to circulation of the EIR.  These reports are provided herein as Attachment 1.   
 
The commenter claims that the EIR did not contain an analysis of the “leaky underground fuel 
tanks” on the project site and that this fuel release has impacted the Gas & Shop property at 1590 
McKee Road.  As described in the EIR (Appendix A), groundwater monitoring for the project 
site has been ongoing since 1999 when a leaking gasoline fuel tank was discovered.  The Second 
Quarter monitoring report provides the latest data from five existing monitoring wells on and 
surrounding the project site. The results of the report show that the highest concentrations of 
petroleum-impacted groundwater are found in the area of well MW-2 near the project site’s 
northwest border, then the plume attenuates to non-detectable levels in the down-gradient area of 
well MW-5 located northwest of the site near Anne Darling school.  The plume also attenuates to 
trace to non-detectable levels in the area of onsite cross-gradient wells MW-3 and MW-4 and 
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offsite cross-gradient wells MW-2 and MW-8 associated with the 1590 McKee Road (Gas & 
Shop) case.   
 
This information indicates that the petroleum hydrocarbon plume is stable based on the limited 
down-gradient lateral extent of the plume in relation to the age of the fuel release.  WellTest has 
recommended that the case be considered for regulatory closure by the Santa Clara County 
Department of Environmental Health (SCCDEH), which is pending.  Based on the most recent 
2011 groundwater monitoring data and conclusions, project implementation would not pose a 
hazard to the environment; thus, the Initial Study determined the project’s impact from the 
former fuel tank release to be less-than-significant.  
 
The comments from Mr. Clark-Riddell regarding clean-up responsibilities and costs are not 
relevant to the CEQA analysis since they do not provide information about the pertinent physical 
environment.  The onsite fuel tank release at Moe’s Stop is being monitored and overseen by the 
SCCDEH in accordance with all regulatory requirements.  
 
None of the information reviewed to provide this courtesy response to comment raises any new 
significant environmental issue or information.  
 
A2: See above.  The EIR concludes, based on substantial evidence, that development of the 
project would have less-than-significant environmental impacts associated with the former fuel 
tank release.  The Second Quarter 2001 Monitoring Report, along with the Supplemental Soil 
and Groundwater Investigation Report for Moe’s Arco (August 2011), are provided in 
Attachment 1 of this First Amendment. 
 
A3: At the time that the traffic consultant went to the site to conduct the trip generation surveys, 
the price/gallon of gasoline was within one cent of the Gas & Shop station; thus the typical 
prices at the two stations were considered comparable. Given the similarity of the two gas 
stations in terms of not only price but also location, access, and other characteristics (e.g., mini-
mart), basing the survey data for the project on traffic generated by the adjacent Gas & Shop 
station is appropriate.  The traffic study represents typical conditions in the area based upon 
current data. 
 
With regards to pass-by trips, not all of the project-generated trips are anticipated to be new. 
Based upon historical use information relating to gas stations, many trips would be pass-by trips, 
which are trips that are already traveling on the adjacent roadways and enter the project site in 
passing.  Trip generation rates for gas stations are typically adjusted at the intersection level to 
account for pass-by trips, based on data provided by the Institute of Transportation Engineers 
(ITE) Trip Generation manual, 8th Edition (2008).  The ITE Trip Generation manual is a key 
resource in the field of transportation engineering and is used to determine trip generation and 
pass-by trip rates for a majority of projects in the City of San Jose.  Justification for applying a 
pass-by trip reduction is founded on the observation that such traffic is not actually generated by 
gas stations, but is already part of the ambient traffic levels. As a side note, pass-by trips occur at 
gas stations regardless of the price of gas. 
 
A4: The City has prepared this EIR in accordance with requirements contained in the Court’s 
Writ of Mandate. The conditions of the previous CUP no longer apply.  The project’s previously 
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approved compliance with state and local laws is not a CEQA-related issue requiring analysis in 
this EIR.  In addition, actions that do not require a discretionary approval from the City of San 
Jose are not subject to CEQA review. 
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3.0 Revisions to the Draft EIR 
 
 
The following section provides revisions to the text of the Draft EIR, in amendment form.  The 
revisions are listed by page number.  All additions to the text are presented in underline, and all 
deletions are shown in strike out.   
 
No revisions required.  
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ATTACHMENT 1 
 

GROUNDWATER MONITORING AND SUPPLEMENTAL REPORTS 


















































































































































































